Written originally in F j EN CH by 
7 . $i e | 

JM DESECOND AT, 
# BARON DE MONTES QUIEV; 


und tranſlated from the Ep1T10N publiſhed at Edinburgh WH 
in 1750, with the AuTHoR's. lateſt Corrections and 
Ulluſtrations. | | ## 


Vo 1. II. 


4 
L 0 * > „ 3 » » Prolem ſine matre creatam. 
fo : OvinD. 


Printed by and for Francis Doveras and 


WILLIAM MURRAY. 


* 


* 
ar 


M,DCC,LVI, 


| 


- bs * * . ; , | 
0 N 0 F I: 2 7 $7 "©, "67 =D n / * n + ntl SR 
. A EE ER Od n 


- — 
. 14 ET WRT ours 


4 * 


THE 


CONTENTS. 


F Laws in relation to commerce, conſidered in 
its nature and diſtinctions, 


hap. I. Of commerce, | Page 1 

hap. II. Of the ſpirit of commerce, 2 
Chap. III. Of the poverty of the people LY 
Chap. IV. Of commerce in different governments, ibid. 
Chap. V. Of nations that have entered into an economical 


commerce, | 


1 4 
Chap. VI. The ſpirit of England, ub reſpetd to commerce, ðñ 


9 


Chap. VII. In what manner the @conomical commerce has 
been ſometimes reftrained, . 


Chap. VIII. Of the probibition of commerce, ibid. 
Chap. IX. An inſtitution adapted to axconomical commerce, 7 | 
Chap. X. The ſame ſubject continued, MW 
Chap. XI. Of the freedom of commerce, ibid. 
Chap. XII. I hat it is that deſtroys this freedom, 9 
Chap. XIII. The laws of commerce concerning the confijca= 

tion of merchandiſes. ibids 
Chap. XIV. Of ſeixing the Frag of merchants, 10 
Chap. XV. An excellent Law, | 11 
Chap. XVI. Of the judges of commerce, ibib. 
Chap. XVII. That a prince ought not to engage bimſelf in 
commerce, | pag. 12 
Chap. XVIII. The ſame ſubject continued, ibid. 
Chap. XIX. Of commerce in a monarchy, ibid. 


Chap. XX. A ſingular refletion, IN 13 
Chap. XXI. o chat nations commerce is prejudicial, 14 


Book XXI. Of laws relative to commerce conſidered 


in the revolutions it has met with in the world. 


Chap. II. Of the people of Atrica, 

Chap. III. That the wants of the people in the South ars 
different from thoſe of the North, ibid, 
hap. IV. The principal difference between the commerce of 
the ancients and the moderns, 19 
Vox. II. a2 Chap, 


Chap. I. Some general conſiderations. 8 
I 


. va wt 
„ $ 
: 


r 
n 3 4 . a 
"I \ 
. * 
. * 0 


* 1 
. 8 9. 


K. 1 <P * 
— 6 \ 


THE CONTENTS. 


Chap. IX. Of the Genius of the Romans as to maritime 
affairs, | 4.5 
Chap. X. Of the genius of the Romans with reſpect to com- 


merce, ibid. 


Chap. XI. Of the commerce of the Romans with the Bar- 


1 92 
Chap. XIX. A problem. 56 
Book XXII. Of laws in relation to the uſe of money. 
Chap. I. The reaſon of the uſe of money 57 
Chap. II. Oy . e of money, * 58 
Chap. III. Of ideal money, In” 60 
hap. IV Of the quantity of gold and ſilver, 617 
Chap. V. The ſame ſubje& continued, | ibid. 
Chap. VI. The reaſon. why intereſt was lowered: one balf 
after the conqueſt of the Indies, | ibid. 
Chap. VII. How the price of things is fixt in the variation 
c the ſign of riches, | | 62 
Chap, VIII. The ſame ſubje# continued, 63 


Chap. IX. Of the relative ſcarcity. of gold and ſilver. 64 
Chap. X. Of exchange, + — 65 
Chap. XI. On the proceedings of the Romans @vith reſpect t2 
moneys Y 73 
Chap. XII. The circumſtances in <vhich the. Romans chang- 
ed the value of their ſpecie, 75 

— Chap 


— 


Chap. V. Other differences, ibid. 
Chap. VI Of the commerce of the ancient, 20 
Chap. VII Of the commerce of the Greels, and that of 
_ © Egypt, after the tonqueſt of Alexander, | 26 
Chap, VIII. Of Carihage, and Marſeilles, 35 


AM 
* 


barians, 5 419 
Chap, XII. Of the commerce of the Romans th Arabia, 
4nd the Indies, a | 42 
Chap. XIII. Of commerce aſter the deſtruction of the weſtern 
empire, - 44 
Chap. XIV. A particular regulation, 45 
Chap. XV. Of commerce after the decay of the Roman 
power in the Eaſt, | ibid. 
ag p- XVI. How commerce broke through the — 1 2 
urope, -. | ibid, 
Chap. WI. T he diſcovery of two new worlds, and in what 
manner Europe is affected by it 


TI” 48 
Chap. XVIII. Of the riches which Spain drew from Ame- 


THE CONTENTS. 8 


Chap. XIII. — with reſpect to money in the time 
of the emperors, 76 
| Chap, XIV. How the exchange is a conſtraint on deſpotio 
power, 77 
Chap. XV. The practice of ſome countries in Italy, 78 
Chap. XVI. The aſſiſtance a ſtate may derive from bankers, 


ibid. 

Chap. XVII. OF public debts, 79 
Chap. XVIII. Of the payment of public debts, 80 
Chap, XIX. Of lending upon intereſt, 81 
Chap. XX. Of maritime uſury, 82 
Chap. XXI. If lending by contract, and the ſtate of af 
among ſt the Romans, ibid, 
Chap. XXII. The ſame febjeTcontinued, 83 


Bock XXIII. Of laws in the relation they bear to the 
number of inhabitants., 


Chap. I. Of wen and animals with reſpect to the multi- 


plication of their ſpecies, | 87 
Chap. II. Of marriage, 88 
Chap. III. C/ the condition of children, ibid. 
Chap. IV. Cf families, 89 
Chap. V. Of the ſeveral orders of lawful wives, ibid, 
Chap. VI. Cf laws in relation to baſtards, 90 
Chap. VII. Of the father's conſent to marriage, ibid. 
Chap. VIII. The ſame ſubject continued, 92 
Chap. IX. C/ Young Women, ibid, 

Chap. X. What it is that determines to marriage, ibid. 
Chap. XI. Of the ſeverity of government, 93 
Chap, XII. of the number of rates and females in different 
countries, a 94 
Chap. XIII. / ſea-port towns, ibid. 
Chap. XIV. Cf the productions of the earth which require 

a greater or a leſt number of men, 95 
Chap. XV. O/ the number of inhabitants with rolatian 2 

the arts, dich. 


Chap. XVI. The concern of the legiſlator i in the propagation 
of the ſpecies, 


9 
Chap. XVII. / Greece, and "= number of its inhabie 
tants, | 97 


Vor, II. b | Chap. 


3 THE CONTENTS, 


Chap. XVIII. CF the Pate and number of people before the | 


Romans, 999 
Chap. XIX. Otbe depopulation of the univerſe, ibid, 


Chap. XX. That the Romans were under a neceſſity of 
making laws, to encourage the propagation of the ſpecies, i 

| 7 | | 100 
Chap. XXI. Of the laws of the Romans relating to the 


Book XXIV, Of laws as relative to religion, conſidered : 


propagation of the ſpecies, ibid, 
Chap. XXII. Of the expojing of children, 111 
Chap. XXIII. Of the ſtate of the univerſe after the de- 
ſtruction of the Romans, | 112 
Chap, XXIV. The changes which happened in Europe, 3 
with regard to the number of inhabitants, ibid. 
Chap. XXV. The ſame ſubjed continued, 113 
Chap: XX VI. Conſequences, 114 
Chap. XXVII. Of the law made in France to encourage tbe 
propagation of the ſpecier, . | ibid. 
Chap, XXVIII. By what means we may remedy a depopu- 
lation, ibid. 
Chap. XXIX. OF heſpitals, 115 


in itſelf, and in its doctrines. 


hap, I. Of Religion in general, us! 


Chap. II. A paradox of Mr, Bayle's, 119 


Chap. III. That a moderate government is moſt agreeable 1s 
the Chriſtian religion, and a deſpotic government to the © 


Mahometan, | 120 
Chap. IV. Conſequences from the character of the Chriſtian 
religion, and that of the Mahometan, 121 
Chap. V. That the Catholic religion is moſt agrecable to a 
monarchy and the Proteſtent to a republic, 122 
Chap. VI. Another of Mr. Bayle's paradoxes, 123 


Chap. VII. Of the laws of perſection in religion, ibid. : 
Chap. VIII. Of the connection between the moral laws and 


'. thoſe of religion, | 124 
Chap. IX. Of the Efjenes, ; x bid, 
Chap. X. Of the ſect of ſtoies, ibid. 
Chap. XI. Of contemplation, | 125 | 


Chap, XII. Of penance, 126 


FT HE CONTENTS, vñ 


Chap, XIII. C/ inexpiable crimes, | | ibid. 
Chap. XIV. In what manner religicn 1% an influence on 
civil laws, 127 
Chap. XV. How falſe religion are ſometimes corrected by 
the civil laws, 129 
Chap. XVI. How the laws of religion correct the incor» 
veniencies of a political conſtitution, ibid. 
Chap. XVII. The ſame ſubject continyed, 130 
Chap. XVIII. How the laws of religion have the eſſect of 
civil laws, 131 


Chap. XIX. That it is not fo much the truth or falſity of 
a doctrine which renders it uſeful or pernicious to men 
in civil government, as the uſe or abuſe which is made 


of it, | ibid, 
Chap, XX. The ſame ſubjeft continued, 133 
9 Caf. XXI. Of the metemph/ychojir, ibid. 
Chap. XXII. That it is dangerous for religion to iuſpire 
3 an averſion for things in themſelves indifferent, 124 
Chap. XXIII. J feſtivals, ibid. 
1 Chap. XXIV. Cf the local laws of religion, 135 
Chap. XXV. The inconveniency of tranſplanting a religion 
A From one country to another, 136 
Chap. XXVI, The ſame ſubi ect. 137 


Þ 


Bool XXV. Of laws as relative to the eſtabliſhment of te- 
1 ligion and its external polity, 


Þ Chap. I. O religious ſentiments, 138 
Chap. II. Of the motives of attachment to different religious, 
Y ibid. 
Y Chap, II. of temples, 140 
Chap. IV. Of the minifters of reli; gion, 142 
Chap. V. AH the bounds which the” laws ought to preſcrive 
1 to the riches of the clergy, 143 
Chap. VI. Of monaſteries, 3 | 


I 
Chap. VII. Of the luxury of ſuperſtition, 44 
Chap. VIII. Of the pontificate, © 
Chap. IX. Of toleration in point of religiin, ibid, 
Chap. X. The ſame fubjett continued, 147 
Chap. XI. G/ changing a religion, ibid. 
Chap. XII. OF penal laws, 148 


b 2 Chap. 


„ 


* e 1 


vii THE CONTENTS. 
Chap. XIII. A moſt humble remonſtrance to the inquiſitors 


of Spain and Portugal, 149 
Chap. XIV. I#hy the Chriſtian religion is ſo odious in Fapan, | 
| 151 
Chap. XV. Of the propagation of religion, 1528 


Eookx XX VI. Of laws as relative to the order of things On 
which they determine, 


Chap. I. Idea of this book, 154 
Chap. II. Of laws divine and human, ibid, 
Chap. III. Cf civil laws contrary to the law of nature, 

| | 155 
Chap. IV. The ſame ſubject continued, 157 


Chap. V. Caſes in which abe may judge by the principles of 
the civil law in limiting the principles of the law of 
nature, Oy | ibid, 

Chap. VI. Tlat the order of ſucceſſian or inheritance de- 
bends on the principles of political or civil law, and not 
on thoſe of the law of nature, 158 

Chap, VII. That we ought not to decide by the precepts 
of religion what belongs only to the law of nature, 160 

Chap. VIII. That we ought not to regulate by the prin- 
ciples of the canon law, things which ſhould be regu- 
lated by thoſe of the civil law, 5 161 

Chap. IX. That things which ought to be regulated by the 

principles of civil law can ſeldom be regulated by thoſs 
of religion, 1 162 

Chap. X. In what caſe we ought to fellow the civil law 
avhich permits, and not the law of religion which for- 
bids. | 164 

Chap. XI. That human courts of juſtice ſhould not be re- 

gulated by the maxims of thoſe tribunals which relate 15 
the other life, | ibid. 

Chap. XII. The ſame ſubject᷑ continued, ibid. 

Chap. XIII. In what caſes, with regard 10 marriages, we 
orght to flow the laws of religion, and in what caſes 
av? ſhould foll>w the civil laws, 165 

Chap. XIV. In what #i/tances marriages between relaticus 

ſhould be regulated by tbe laws of nature; and in what 
inſtances by the civil laws, _ 


Chap. 


THECONTENTIS ix 


Chap, XV. That we ſhould not regulate by the principles 
of political law, thoſe things which depend on the prin- 
ciples of civil law, | 170 

Chap. XVI. That we ought net to decide by the rules of 
the civil law, when it is proper to decide by thoſe of the 
political law, 172 

Chap. XVII. The ſame ſubject continued, 172 

Chap. XVIII. That it is neceſſary to enquire, whether the 
laws which ſeem contradictory are of the ſame claſs, 174 

Chap, XIX. That we ought not to decide thoſe things by the 
civil law, which ought to be decided by domeſtic laws, 

| ibid. 

Chap. XX. That we ought not to decide by the principles 

M the civil laws, thoſe things which belong to the law of 


nations, 175 
Chap. XXI. That we ſhould not decide by political laws, 
things which belong to the law of nations, 176 


Chap. XXII. The unhappy ſtate of the Ynca Athualpa, ibid. 
Chap. XXIII. That when, by ſome circumſtance the poli- 
tical law becomes deſtrudtive to the ſtate, aue ought to 
decide by ſuch a political law as will preſerve it, which 


YH /ometimes becomes a law of nations, | _ - 
Chap. XXIV. That the regulations of the police are of a 
different claſs from other civil laws, - 178 


Chap. XXV. That we Hould not fellow the general diſpo- 
fitions of the civil law, in things which ought to be ſub- 
jed to particular rules drawn from their own nature, 


179 


Book XXVII. Of the origin and revolutions of the Roman 
Laws on ſucceſſions. 


chap. I. Of the Roman laws on ſucceſſions, 180 


Book XXVIII. Of the origin and revolutions of the civil 
laws among the French. 


Chap. I. Different character of the laws of the ſeveral 


people of Germany, 189 
Chap, II. That ihe laws. of the barbarians were all per- 
ſonal, | | | 1.92 


Th... Chap, 


Chap. XVII. Particular notions of our anceſtors, ibid. 
Chap. XVIII. [nz what manner the cuſtom of judicial com 


x THE CONTENTS. 


Chap. III. Capital difference between the Salic laws, and 
thoſe of the Viſigaths and Burgundians, 193 
Chap. IV. In what manner the Roman law came to be loſt 
in the country ſubject to the Franks, and preſerved in 
that ſutjed to the Goths and Burgundians, 194 
hap. V. The ſame ſubject continued, : 198 
Chap. VI. How the Roman law kept its ground in the de- 
meſne of the Lombards, ibid, 
Chap. VII. How the Roman law come to be loft in Spain, 


| 199 

Chap. VIII. A falſe capitulary, 200 
Chap. IX. In what manner the codes of barbarian laws 
and the capitularies came to be lolt, . 201 
Chap. X. The ſame ſubjed continued, 202 


Chap. XI. Cher cauſes of the diſuſe of the codes of barbari- 


an laws, as well as of the Roman law, and of the ca- 


- pitularies, 203 


Chap. XII. OF local cuſtoms. Revolution of the laws of 
barbarous nations, as well as of the Roman law, 204 
Chap. XIII. Diferenze between the Salic law or that of the | 
Salian Franks, and that of the Ripuarian Franks and 


other barbarous nations, 206 
Chap. XIV. Anether difference, 207 
Chap. XV. A Kefledtion, 208 


Chap. XVI. Gf the ordeal or trial by batling water, efta- 
bliſhed by the Salic law, | 209 


bats gainæd ground, 79 
Chap. XIX. A new reaſon of the diſuſe of the Salic and 

Roman laws, as alſo of the capitularier, 216 
Chap. XX, Origin of the point of honour, 218 


Chap. XXI. A new reflection upon the point of ' honour | 
among the Germans, 220 


Chap. XXII. Of the manners relative to judicial coinbats, 
| 9 0 ibid. 


Chap. XXIII. Of the code of laws on judicial combats, 222 


Chap. XXIV. Rules eftabliſhed in the judicial combats, 


223 
Chap. XXV. Of the bounds preſcribed to the cuſtom of Ju- 
dicial combats, 224 


Chap. 


THE CONTENTS xs 


4 Chap. XXVI. C/ the judicary combat between one of the 
3 parties and one of the witneſſes, | 227 
2 Chap. XX VII. Of the judicial combat between one of the 
7 parties, and one of the lords peers, Appeal of falſe 
4 Judgment, 3 228 
3 chap. XXVIII. Of the appeal of default of juſtice, 233 
- WH Chap. XXIX. Epoch of the reign of St. Lewis, 238 
. 9 Chep. XXX. Oßſervatiens on appeals, 241 
» WY Chap. XXXI. Ze ſame ſubjed continued, ibid. 
» WH Chap. XXXII. The ſame ſirbject continued, 242 
) Chap. XXXIII. The ſame ſubiect continued, 243 
; WH Chap. XXXIV. 1z what manner the proceedings at law 
became ſecret, | | 244 
> WH Chap. XXXV. O the cofts, 245 
Chap. XXXVI. C/ the public proſecutor, 246 
Chap. XXXVII. Ia what manner the inſiitutions of St, 
| Lewis fell into oblivion, ö 249 
chap. XXXVIII. The ſame ſubjed continued, 250 
Chap. XXXIX. The ſame ſubject continued, 2353 

Chap. XL. In what manner the judiciary forms were bor» 


' | rowed from the decretals, | 255 
Chap. XLI. Flux and reflux of the eccleſiaſtic and temporal 

juriſdidtion, ibid, 
Chap. XLII. The revival of the Roman law, and the re- 


ſult thereof. Change in the tribunals, 257 
Chap. XLIII. The ſame ſubjedt continued, 259 
Chap. XLIV. Of the proof by witneſſes 5 260 
Chap. XLV. OF the cuſtoms of France, 261 


Book XXIX. Of the manner of compoſing laws. 


Chap. I. Of the ſpirit of the legiſlator, 264 
F Chap. II. The ſame ſubjed continued, did. 
Chap. III. That the laws which ſeem to deviate from the 

views of the legiſlator, are frequently agreeable to them, 


| 265 
Chap. IV. O the laws that are contrary to the views of 
the legiſlator, | ibid. 
Chap, V. The ſame ſubjed continued, ibid. 


Chap, VI. That laws which appear the ſame, have not 
always the ſame effect, | 266 


Chap, 


Xi THE CONTENTS 


Chap. VII. The ſame ſubject continued, Neceſſity of com- 


poſing laws in a proper manner, 267 
Chap. VIII. That laws which appear the ſame, were not 
always made thro* the ſame motive, ibid. 

Chap. IX. That the Greek and Roman laws puniſhed 

ſuicide, but not thro' the ſame motive, - — 5 
Chap. X. That laws which ſeem contrary, proceed ſome- 
times from the ſame ſpirit, 269 
Chap. XI. How awe are to judge of the difference of laws, 
ibid, 


Chap. XII. That laws which appear the ſame, are ſome- 


times really different, | 270 
Chap. XIII. That we muſt not ſeparate the laut from the 
end for which they were made: of the Koman laws on 


theft, 271 
Chap. XIV. That we muſ? not ſeparate the laws from the 
circumſtances in which they avere made, 273 
Chap. XV. That ſometimes it is proper the law ſhould 
amend itſelf, ibid, | 
Chap. XVI. Things to be obſerved in the compoſing, of || 
laws, | 274 
Chap. XVII. I bad method of giving laws, .. 279 
Chap. XVIII. Of the ideas of uniformity, ibid, 
Chap, XIX. Of legiſlators, 280 


Book XXX. Theory of the feudal laws among the Franks, 


in the relation they bear to the eſtabliſhment of the 
monarchy, | 


Chap. I. OF feudal laws, 281 
Chap. II. C/ the ſource of feudal lanws, ibid. 
Chap. III. The origin of vaſſalage, 282 
Chap. IV. The ſame ſubject continued, 93 
Chap. V. Of the conqueſts of the Franks, 284 
Chap. VI. OF the Goths, Burgundians, and Franks, 285 
Chap. VII. Different ways of dividing lands, ibid, 
Chap. VIII. The ſame ſubject continued, 286 


Chap. IX. A juſt application of the law of the Burgun- 
dians, and of that ef the Viſigoths in relation to he 

i 287 

Chap. 


diviſion ¶ lands, 


THE CONTENTS xiii 


Chap. X Of ſervitudes, 288 
Chap. XI. The ſame ſulject continued. 289 
Chap. XII. That the lands belonging to the diviſion of the 
; barbarians*paid no taxes, 202 
Chap. XIII. Of taxes Fo by the Romans and Gauls, in 
S the monarchy of the Franks, 294 
Chap. XIV. Of what they called cenſus, 296 
Chap. XV. That what they called cenſus was raiſed only 
on the bonamen, and not on the freemen, 298 
Chap. XVI. Of the feudal lords or vaſſals, 301 
Chap. XVII Of the military ſervice of freemen, 303 
Chap. XVIII. Cf the double ſervice, _— 
Chap. XIX Of compoſitions among the barbarous nati- 
ons, 308 
Chap. XX, Of what was afterwards called the juriſdicti- 
on of the lords, 312 
Chap. XXI. Of the territorial juriſdiction of the _ 
ches » 31 
Chap. XXII. That the juriſdifions were eſtabliſhed before 
the end of the ſecond race, - = "S6 


Chap. XXIII General idea of the Abòe Da Bos's book on 
the eftabliſhment of the French monarchy in Gaul, 322 
Chap. XXIV. The ſame ſubject continued. Refieftion on 
the main part of the ſyſtem, ibid. 
Chap. XXV. Of the French nobility, 326 


Book XXXI. Theory of the feudal laws among the 
Franks, in the relation they bear to the revolutions 
of their monarchy. 


Chap. I. Changes in the offices and in the fiefs, Of the 
mayors of the palace, 333 
Chap. II. How the civil government was reformed, 336 
Chap. III. uthority of the mayors of the palace, 339 
Chap IV. Of the genius of the nation in regard to the 
Mm4yirsy | . | 342 
Chap. V. In what manner the mayors obtained the command 
of the armies, | 343 
Chap. VI. Second epocha of the humiliation of our kings of 
the firſt race, TR gh 2 344 
82 p. 450 Of the great offices and fiefs under the mayors of 
e palace, i 
Chap. VIII In what manner the allodial eftates were 
changed into fefa, 347 
. Chap. 


345 


xiv THE CONTENTS. | 
Chap. IX. How the church-lands were converted into ft, 


350 
Chap. X. Riches of the clergy, 301 1 
Chap. XI. Sate of Europe at the time of Charles Maricl, 


3528 
Chap' XII. Efabliſhment of the tithes, 355 
Chap. XIII. Of the elections of biſhops and abbots, 358 


Chap. XIV. Of the fiefs of Charles Martel, . 3598 
Chap. XV. The ſame ſubject continued ibid. 
Chap. XVI. Confuſion of the royalty and mayoralty. The 
ſecond race, 360 
Chap. XVII. A particular thing in the election of the kings 
of the.ſecond race, 3028 
Chap. X VIII. Charlemagne, 3635 
Chap. XIX. The ſame ſubject continued, 365 
Chap. XX. The ſucceſſors of Charlemagne, 366 
Chap. XXI. The ſame ſubject continued, 367 
Chap. XXII. The ſame ſubject continued, ibid. 
Chap. XXIII. That the freemen were rendered capable of 
holding frefs, 370 
Chap. XXIV. The principal cauſe of the humiliation of the 


ſecond race. Changes in the allodia, 372 
Chap. XXV. Changes in the fiets, 374 
Chap. XXVI. Another change which happened in the fe 

37 


Chap. XXVII Changes evhich happened in the great offices, 


and in the flefs, | 1bid. 
Chap. XXVIII Of the nature of the fitfs after the reign of 
Charles tbe Bald, 378 
Chap. XXIX. The ſame ſubject continued, 379 
Chap. XXX. In <vhat manner the empire was transferred 
from the family of Charlemagne, 381 
Chap. XXXI. In what manner the crown of France <vas 
transferred to the houſe of Hugh Capet, „ 


Chap. XXXII. Some conſequences of the perpetuity of le. 
f 3 2 
Chap. XXXIII. The ſame ſubje continued. 387 


 Conantine r. Conſtantine, p. 322 l. 28 for impartance r. importance, 


B* SIDES the following Errata, there are a few Inaccuracies, oc- 

caſioned by the drawing of ſome Letters in working off the Sheets 
at preſs ; but as there is not one Error that obſcures the Senſe, or can 
poſlibly miſlead the Reader's Judgement, we the rather hope his 
Pardon for thoſe of a more trivial Nature, 


ERR ATA in Vor. I. 


PIO 47. L. 14. dele per- p. 182. 1, penult. for afetr. r. after, 
P, 198, note (e) r. Trogus Pompeius. p. 246 in the note, for 


Vol, II. 


AGE 9. I. 28 dele and. p. 24. I. 13. for onr r. our. p. 55. l. 
dele as, p. 75. 1-4. for was r. were, p. 94. I. 4+ r. there are. p. 2 
I. 10. for puſture- land r. paſture- land. 


+: 
THE 
S Þ 1'© + T 
o 
RR... 
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is 07 Laws in relation to Commerce, con- 


ſidered in its Nature and Diſtinctions. 


CHAP. I. 
Of Comerce, | 


. 
or 
Cy 


HE following ſubje cs deſerve to be treated 
in a more extenſive manner: but the na- 
ture of this work will not allow it. Fain 
would 1 glide down a gentle tiver; but I 
am carried away by a torrent K 
= Commerce is a cure for the moſt deſtructive prejudices 
For it is almoſt a general rule, that wherever we find agree- 
ble manners, there commerce flouriſhes :; and that where- 
erer there is commerce, there we meet with agree 
able manners. 
Let us not be aſtoniſned then, if our manners are now 
Neſs ſavage than formerly. Commerce has every-where 
diffuſed a knowledge of the manners of all nations; theſe 
are compared one with another, and from this compariſon 
ariſe the greateſt advamages. | | 
Commercial laws, it may be faid, improve manners, 
for the ſame reaſon as they deſtroy them They corrupt 
ne pureſt manners“; this was the doe a of. Plato's com- 


>» 


Y Calkr ſaid of the Gauls, that they were ſpoilt by the negtbouT 
ood and the commerce of Marſeilles; inlomuch that they who for” 


Vor. Il, | A plaints : 
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| plaints : and we every day fee that they poliſh and refine 
if the molt batbarous, | 


— — 
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CHAP. II. 
Of the Spirit of Commerce, 


EACE is the natural effect of trade. Two nations 

who traffick with each other become reciprocally 

dependent; for if one has an intereſt in buying, the other 

has an intereſt in ſelling ; and thus their union is founded on 
their mutual neceſſities. 

But if the ſpirit of commerce unites nations, it does not 
in the ſame manner unite individuals, We ſee, that in (a) 
countries where the people move only by the ſpirit of com- 
merce, they make a traffick of all the humanc, all the mo- 
ral virtues, the moſt trifling things. thoſe which humanity 
would demand, are there done, or there given, only for 
money. | | 

The ſpirit of trade produces in the mind of man a certain® 
ſenſe of exact juſtice, oppoſite on the one hand to robbery, | 
and on the other to thoſe moral virtues which forbid our al- 
ways adhering rigidly to our own private intereſt, and ſuf- 
fer us to neglect it for the advantage of others. 

The total privation of trade, on the contrary, produces 
robbery, which Ariſtotle ranks in the number of means of 
acquiring : yet it 15 not at all inconſiſtent with certain moral 
virtues, Hoſpitality, for inſtance, is moſt rare in trading 
countries, while it is found in the moſt admirable perfection 
among nations of robbers, | 

It is a facrilege, ſays Tacitus, for a German to ſhut his if 
door againſt any man whomſoever, whether known or un-! 
known, He who has “ behaved with hoſpitality to a ſtran- 

er goes to ſhew him another houſe where this hoſpitality 
is alſo practiſed 3 and he is there received with the ſame 
humanity. But when the Germans had founded kingdoms, iM 
hoſpitality was become burthenſome. This appears by two 


merly always conquered the Germans, were now become inferior to 


them. War of the Gauls, Lib vi. 
Et qui modo hoſpes fuerat monſtrator hoſpitii, De morib. Germ. 


Vid. Cæſar, de Bello Gal, Lib, vis 
(a) Holland 


laws 


Ch, I. IV. OF LAWS. ; 


> laws of the (b) code of the Burgundians ; one of which in- 

flicted a penalty on every barbarian, who preſumed to ſhew 

Ja ſtranger the houſe of a Roman; and the other decreed, 

that whoever received a ſtranger ſhould be indemnißed by 

che inhabitants, eyery one being obliged to pay his proper 
proportion, 


| 
CHAP, II. 

r Of the Peverty of the People. 
1 


HERE are two ſorts of poor; thoſe who are ren- 
t dered ſuch by the ſeverity of the government; theſe 
are indeed incapable of performing almoſt any great action, 
- WF becauſe their indigence is a part of their ſlavery. Others 
are poor, only becauſe they either deſpiſe, or know not the 
conveniencies of life; and theſe are capable of accompliſh- 
ing great things, becauſe their poverty conſtitutes a part 

of their liberty. 


CHAP. IV. 
Of Commerce in different Governments, 


RADE has ſome relation to forms of government, 

In a monarchy it is founded on luxury, and the 
ſingle view with which it is carried on, 1s to procure every 
thing that can contribute to the pride, the pleaſure, and 
the capricious whimſies of the nation. In republics, it is 
commonly founded on cexconomy. Their merchants having 
an eye to all the nations of the earth, bring from one what 
is wanted by another, It is thus that the republics of 
Tyre, Carthage, Athens, Marſeilles, Florence, Venice, 
and Holland, engaged in commerce, 

This kind of traffic has a natural relation to a republi- 
can government; to monarchies it is only occaſional. For 
as it is founded on the practice of gaining little, and even 
leſs than other nations, and of making up for this by gaining 
inceſſantly, it can hardly be carried on by a people ſwallow- 
ed up in luxury, who ſpend much, and ſee nothing but ob- 
jeds of grandeur, | 


(b) Tit. 38. 


| 
| 


therefore boldly expoſe what they have already acquired, 
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Cicero was of this opinion, when he ſo juſtly ſaid *, | 
&* that he did not like that the ſame people ſhould be at 
* once both the lords and factors of the univerſe.” For 
this would indeed be to ſuppoſe, that every individual in 
the ſtate, and the whole ſtate collectively, had their heads i 
conſtantly filled with grand views, and at the ſame time "2 
with ſmall ones; which is a contradiction. 9 

Not but that the moſt noble enterpriſes are compleated 
alſo in thoſe ſtates, which ſubſiſt by ceconomical commerce: 
they have even an intrepidity, not to be found in monar- 
chies. And the reaſon is this. 

One branch of commerce leads to another, the ſmall to 
the moderate, the moderate to the great; thus he who 
has had ſo much deſire of gaining a little, raiſes himſelf to 
a ſituation, in which he is not leſs deſirous of gaining a 
great deal, | 

Beſides, the grand en of merchants are always 
neceſſarily connected with the affairs of the public. But 
in monarchies, theſe public aftairs give as much diſtruſt 
to the merchants, as in free ſtates they appear to give 
ſafety. Great enterpriſes therefore in commerce are not 4 
for monarchical, but for republican governments. 2 

In ſhort, an opinion of greater certainty, as to the poſ- i 
ſeſſion of property in theſe ſtates, makes them undertake 
every thing, They flatter themſelves with the hopes of 
receiving great advantages from the ſmiles of fortune, and 


in order to acquire more; riſking nothing but as the means 
ol obtaining, | 
A GENERAL RULE. A nation in flavery labours more 


to preſerve then to acquire; a free nation, more to acquire 
than to preſerve. 


CHA F.-Y. 
Of Nations that have entered into an economical 
Commerce, 


ARSEILLES, a neceſſary retreat in the midſt of | 
a tempeſtuous ſea; Marſeilles, a harbour which 
all the winds, the ſhelves of the ſea, the diſpoſition of the 


* Nolo eundem populum imperatorem & portitorem eſſe . 
coalts 


Ch, VI. 0 F L A W 8. 5 Cy 
cos, point out for a landing - place, became frequented 
by mariners ; while the ſterility“ of the adjacent country 
determined the citizens to an œconomical commerce. It 
was neceſſary that they ſhould be laborious, to ſupply what 
nature had refuſed; that they ſhould be juſt, in order to 
live among barbarous nations, from whom they were to de- 
Wrive their proſperity; that they ſhould be moderate, that 
chey might always enjoy the ſweets of a tranquil govern- 
ment; in fine, that they ſhould be frugal in their manners, 
Wthat they might perpetually enjoy a trade the more certain, 


Was it was leis advantageous. *. 

Ne every where ſce violence and oppreſſion give birth 
to a commerce founded on economy, while men are con- 
trained to take refuge in marſhes, in ifles, in the ſhallows 
of the ſea, and even on rocks themſelves. Thus it was, 
hat Tyre, Venice, and the cities of Holland, were foun- 
ed. Fugitives found there a place of ſafety. It was ne- 
Meeſlary that they ſhould ſubſiſt; they drew therefore their. 
ubſiſtance from the whole univerſe. | 


CHAP. VI. 
The Spirit of England, with reſped to commerce. 


HE tariff, or cuſtoms of England, are very unſet- 
1 tled, with reſpect to other nations; they are chang- 
" d, in ſome meaſure, with every parliament, either by tak» 
1 ng off particular duties, or by impoſing new ones, hey 
5 Endeavour by this means {till to preſerve their indepen- 
ence. Supremely jealous with reſpect to trade, they bind 
Hhemſelves buc little by treaties, and depend only on their. 
oun laws. vp vg 8 
other nations have made the intereſts of commerce yield 
to thoſe of politics; the Engliſh, on the contrary, have al- 
Ways made their political intereſts give way to thoſe of com- 

merce. . 

They know better than any other people upon earth, how 
o value at the ſame time theſe three great advantages, re- 
ligion, commerce, and liberty. 


Juſũn, B, 435 Chap. 39 2 
A. 3 2 CH AP 


- —ñI4— —gut— . — < — — — 


ſand per cent. upon ſugars, and ſometimes as much by the 
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In what manner the economical Commerce has been ſome« i 
times reſtrained. By 


N ſeveral kingdoms laws haye been made, extremely. A 
proper to humble the ſtates that have entered into the 
ceconomical commerce, They have forbid their wr ts! 1 
any merchandiſes, except the product of their reſpectixe 3 
countries; and have permitted them to traffic only in 
veſſels built in the kingdom to which they brought their 4 
commodities, "2 
It is neceſſary that the kingdom which impoſes theſe 
laws ſhould itſelf be able eaſily to engage in commerce; o- 
therwiſe it will, at leaſt, be an equal ſufferer, It is much 3 
more advantageous to trade with a commercial nation, 
whoſe profits are moderate, and who are rendered in ſome 9 
fort dependent by the affairs of commerce; with a nation, Bl 
whoſe larger views, and whoſe extended trade enables 
them to diſpoſe of their ſuperfluous merchandiſes ; with a 
wealthy nation, who can take off many of their commodi- E 
tics, and make them a quicker return in ſpecie ; with a na- 
tion under a kind of neceſlity to be faithful, pacific from 1 
principle, and that ſeeks to gain, and not to conquer: it 
is much better, I ſay, to trade with ſuch a nation, than with © 
others, their conſtant rivals, who will never grant ſuch Þ 
great advantages. 4 


CHAP, VIII. 
Of the Probivition of Commerce. 


T is a true maxim, chat one nation ſhoald nevet 2 

. exclude another from trading with it, except for very 
great reaſons. The Japaneſe trade only with two nations, 
the Chineſe and the Dutch. The (a) Chineſe gain a thou - 


goods they take in exchange. The Dutch make nearly the 
ſame profits. Every nation that acts upon Japaneſe princi- | 
ples muſt neceſſarily be deceived; for it is competition which 


(a) Du Halde Vol. IT. p, r70, - 
| | {ts 


* 4 
% 


A 


RF of ſelling its manufactures only to a ſingle nation, under a 


- 


v 
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Nets a juſt value on merchandiſes, and eſtabliſhes the relati- 
en between them. | 


Much leſs ought a ſtate to lay itſelf under an obligation 


pretence of their taking all at a certain price, The Poles, 


Jia this manner, diſpoſe of their corn to the city of Dant- 
ick; and ſeveral Indian princes have made a like contract 


for their ſpices with the Dutch“. Theſe agreements are 


proper only for a poor nation, whoſe inhabitants are ſatis» 


ed to forego the hopes of inriching themſelves provided 


4 they can be ſecure of a certain ſubſiſtence; or for nations, 


whoſe ſlavery conſiſts either in renouncing the uſe of thoſe 


EF things which nature has given them, or in being obliged 


to ſubmit to a diſadvantageous commerce. 


CHAP. IX | 
An Inſtitutien adapted to econemical Commerce. 


N ſtates that carry on an economical commerce, the 
have luckily eſtabliſhed banks, which by their cre- 
dit, have formed a new ſpecies of wealth; but it would 
be quite wrong to introduce them into governments whoſe 
commerce is founded only in luxury. The erecting of 
banks in countries governed by an abſolute: monarch, ſup- 
poſes money on the one ſide, and on the other power: that 
is, on the one hand the means of procuring every thing with 
out any power, and on the other the power, without any 
means of procuring at all. In a government of this kind, 
none but the prince ever had, or can have a treaſure; and 
where-ever there is one, it no ſooner becomes great, than 
it becomes the treaſure of the prince, | 
For the ſame reaſon, all aſſociations of merchants, in or- 
der to carry on a particular commerce, are improper in 
abſolute governments. The deſign of theſe companies is 


to give to the wealth of private perſons the weight of pu- 


blic riches. But, in thoſe governments, this weight can 
be found only in the prince. Nay, they are not even al- 
always proper in ſtates engaged in œconomical commerce: 


0 This with firſt eſtabliſhed by the Portgueſe, Fr. Firard's Voyages 


Ch, xv. Part 2. 


for, 
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for, if the trade be not ſo great as to ſurpaſs the manage- 
ment of particular perſons, it is much better to leave it o- 
pen, than by excluſive privileges, to reitrain the liberty of 
commerce. 


CHAP, x. 
The ſame ſubje@ continued. 


| FREE port may be eſtabliſhed in the dominions of 

ſtates whoſe commeree is. economical. That ceco- 
nomy in the government, which always attends the fru- 
gality of individuals, is, if 1 may fo expreſs myſelf, the 
ſoul of its ceconomical commerce. The loſs it ſuſtains with 
reſpect to cuſtoms, it can repair by drawing from the wealth 
and induſtry of the republic. But in a monarchy, an 
eſtabliſhment of this kind muſt be oppoſite to reaſon; for it 
could have no other effect, than to eaſe luxury of the 
weight of taxes. This would be depriving itſelf of the 
only advantage that luxury can procure, and of the only 
eurb which, in a conſtitution like this, it is capable of re- 


ceiving. 


C HA P. XI. 
Of the Freedom of Commerce. 


HE freedom of commerce is not a power granted to 

the merchants to do what they pleaſe : this would 

be more properly its ſlavery. The conltraint of the mer- 

chant is not the conſtraint of commerce. It is in the freeſt 

countries that the merchant. finds innumerable obſtacles; 

and he is never leſs croſſed by laws, than in a country of 
ſlaves. 

England prohibits the exportation of her wool; coals 
muſt be brought by ſea to the capital; no horſes, except 
geldings, are allowed to be exported; and the veſſels * of 
her colonies,. trading to Europe, mult take in water in Eng- 


Act of navigation, 1660 Tt is only in time of war, that the 
merchants of Boſton and Philadelphia ſend their veſſels directly to the 


Mediterranean. | 


| land. The Engliſh 71 the 3 but it is in a- 
Syour of commerce. 


C AHP. XII. 
N hat it is that deflroys this Freedom. 


HERE ever commerce ſubſiſts, cuſtoms are eſta- 
5. bliſhed. Commerce is the exportation and impor- 
0 tation of merchandiſes, with a view to the advantage of 
© the (tate: cuſtoms are a certain right over this ſame expor- 
| tation, and importation, founded alſo on the advantage of the 
© ſtare, From hence it becomes neceſſary, that the ſtate ſhould 
be neuter between its cuſtoms and its commerce, that nei- 
ther of theſe two interfere with each other, and then the in- 
& habitants enjoy a free commerce. 
be farming of the cuſtoms deſtroys commerce by its 
| _—_— and vexations, as well as by the exceſs of the im- 
& polts: but, independent of this, it deſtroys it even more 
1 by the difficulties that ariſe from it, and by the formalities 
it exacts. In England, where the cuſtoms are managed by 
be king's offieers, buſineſs is negotiated with a ſingular fa- 
| bras one word of writing accompliſhes the greateſt affairs. 
J The merchant needs not loſe an infinite deal of time; he 
has no occaſion fer a particular commiſſioner, either to ob- 


4 viate all the difficylties of the farmers, or to ſubmit to 
them. | | 


CHAP. xII. 


11 Low of Commerce concerning the gore of 
Merchand:ſes, 


Tt HEM agna Charta of England forbids the ſcizing and 
| and confiſcating, in caſe of war, the effects of fo+ 
reign merchants; except by way of repriſals. Ir is very 
remarkable, that the Engliſh have made this one of the ar- 
cles of their liberty. 

In the late war between Spain and England, the former 
made a * law which puniſhed with death thoſe who brought 
Engliſh merchandizes into the dominions of Spain; and the 


® Publiſhed at Cadiz, in March 1740. 
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fame penalty on thoſe who carried Spaniſh merchandizes in 
to England. An ordinance like this cannot, I believe, find 

a precedent in any laws but thoſe of Japan. It equal 
ſhocks humanity, the ſpirit of commerce, and the harmo-iſ 
ny which ought to lubſiſt in the proportion of penalties; 
it confounds all our ideas, making that a crime againſt the 


ſtate which is only a violation of civil polity. 


CHAP. XIV. 
Of ſeizing the Perſons of Merchants. 


OLON (a) made a law, that the Athenians ſhould reſi 
longer ſeize the body for civil debts. This law he (0 
received from Egypt, It had been made by Boccoris, and 
renewed by Seſoſtris, 7 . 5 Shs: I 
This law is extremely good, with reſpect to the gene : 
rality of civil * affairs; but there is ſuſſicient reaſon for is 
not being obſerved in thoſe of commerce, For, as mer. 
chants are obliged to intruſt large ſums, frequently for 2 
very ſhort time, and to pay money as well as to receive i, 
there is a neceſſity, that the debtor ſhould conſtantly full 
his engagements at the time prefixed ; and from henceit 
becomes neceſſary to lay a conſtraint on his perſon, 
In affairs relating to common civil contracts, the law ought 
not to permit the ſeizure of the perſon; becauſe the liberty 
of one citizen is of greater importance to the public, than the 
eaſe or proſperity of another. But in conventions derived I 
from commerce, the law ought.to conſider the public pro- 
ſperity, as of greater importance than the liberty of a ciii · 
zen; which however, does not hinder the reſtrictions and] 
limitations that humanity and good policy demand. | 


bs. The Greek legiſlators were to blame, in preventing the arms and 

plow of any man — being taken in pledge, and yet permitting the 

taking of the man himſelf. Diodorus, Book I Part. 2. Chap 3. 
(a) Plutarch, in his Treatiſe a- (b) Diodorus, B. I. Part 2. 
ainſt lending upon uſury. Chap 3. 25 


d 
le 


th, XV. OF LAWS. mY 
CHAP. XV. 
An excellent Law. © 


DMIRABLE is that law, of Geneva which ex- 
' cludes from the magiſtracy, and even from the ad- 


mittance into the great council, the children of thoſe who 


have lived or died inſolvent, except they have difcharged 
their father's debts, It has this effect; it gives a conft- 
dence in the merchants, in the magiſtrates, and in the 


city itfelf. There the credit of the nn has als all 


the weight of public credit, 


C H A P. XVI. 
Of the Judges of Commerce. 


ENOPH ON, in his book of revenues, would have 
rewards piven to thoſe overſeers of commerce, who 
diſpatched the cauſes brought before them, with the great-= 
eſt expedition. He was ſenſible of the need of our modern 
juriſdiction of a conſul. The Romans, in the lower em- 
pire (a), had this kind of tribunal for their iuariners. 
The affairs of commerce are but little ſuſceptible of for- 
malities. Theſe are the actions of a day, and are every day 
followed by others of the ſame nature. Hence it becomes 
neceſſary, that every day they ſhould be decided. It is 


# otherwiſe with thoſe actions of life which have a principal 


influence on futurity, but rarely happen. We ſeldom mar- 
ry more than once: deeds and wills are not the work of e- 
very day: we are but once of age. 
Plato (b) ſays, that in a city where there is no maritime 
comme” e, there ought not to be above half the number 
of civil laws: this is very true. Commerce brings into the 
ſame country different kinds of people; it introduces alſo a 
great number of contracts, and of ſpecies of wealth, with 
various ways of acquiring it. 
| Thus in a trading City, there are fewer jud ges, and more 
aws. 


(a) Leg. 7. Cod. Theod. de (b) On s, Book VIII. 
nayicul. | I-56 


CHAP, 


% 
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CHAP. XVIL 
That a Prince ought not to engage himſelf in Commerce, 


HEOPHILUS (a) ſeeing a veſſel laden with mer. i 


chandizes for his wife Theodora, ordered it to be 


burnt. I am emperor aid he, and you make me the : 
© maſter of a galley: by what means ſhall theſe poor men 
& gain a livelyhood, if we take their trade out of their 


d hands?” He might have added, who ſhali ſet bounds to 
us, if we monopolize all to our ſelves? who ſhall oblige us 
to fulfil our engagements? our courtiers will follow our ex- 
ample; they will be more greedy, and more unjuſt than we: 


the people have ſome confidence in our juſtice, they will 
have none in our opulence: all theſe numerous duties, which 
are the cauſe of their wants, are certain proofs of ours. : 


CH AP, XVIII. Y 
The ſame Subject continued. 


W HEN che Portugueſe and Caſtilians bore ſway in the . 
Eaſt· Indies, commerce had ſuch opulent branches, 


ther their princes did not fail to ſeize them. This ruined 


their ſettlements in thoſe parts of the world, 

The vice-roy of Goa granted excluſive privileges to par- 
ticular perſons. The people had no confidence in theſe 
men, and the commerce declined by the perpetual change 
of thoſe to whom it was intruſted; no body took care to 
improve it, or to leave it entire to his ſucceſſor. In ſhort 
the profit centered in a few hands, and was not ſufficiently 
extended. 


Commerce in a Monarchy. 


T is contrary. to the ſpirit of commerce, that any of the 
nobility ſhould* be merchants in a monarchical govern- 
ment, This, ſaid the emperors (a) Honorious and Theo- 


(a) Zonaras h comm. & leg. ult, de reſcind, 
(a) Leg. Nobiliores, Cod, de vendit. 


doſius, 


doſius, would be pernicious to cities; and would remove 
the facility of buying and ſelling between the merchants and 
the plebetans. F 

It is contrary to the ſpirit of monarchy, to admit the no- 
bility into commerce. The cuſtom of ſuffering the nobili- 
| ty of England to trade, is one of thoſe things which has 
there greatly contributed to weaken the monarchical goyera- 


CHAP, XX. 
A ſingular Reflection. 


ERSONS ſtruck with the practice of ſome ſtates ima- 
gine that in France they ought to make laws to en- 
gage the nobility to enter into commerce. But theſe laws 
would be the means of deſtroying the nobility, without be- 
ing of any advantage to trade. The practice of this coun- 
try is extremely wiſe ; merchants are not nobles, thouzh 
they may become ſo: they have the hopes of obtaining a 
degree of nobility, unattended with its actual inconvenien- 

| cies, There is no ſurer way of being advanced above their 

C profeſſion, than to manage it well, or with ſucceſs; which 

is generally the conſequence of ſuperior ability. 

Laws which oblige every one to continue in his profeſſi- 

| on, and to devolve it to his children, neither are nor can be 


ther can or ought to have emulation. 

| Let none ſay, that every one will ſucceed better in his 

- [Ef profeſſion, when he cannot change it for another. I ſay, 

chat a perſon will ſuccced beſt, when thoſe who have ex- 
celled hope to ariſe to another. 

The poſſibility of purchaſing honour with gold, encou- 
rages many merchants to put themſelves in circumſtances by 
which they may attain it. I do not take upon me to ex- 
amine the juſtice of thus bartering for money the reward 

e Lof virtue. There are governments, where this may be 
Very uſeful, | | 

I France, the dignity of the long-robe, which places 
thoſe who wear it, between the great nobility and the 


This is actually very often the caſe in ſuch governments. | 
, Vor. II. — people, 


of uſe in any but * deſpotic kingdoms; where no body ci- 


| 
| 
| 
| 
| 
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people, and without having ſuch ſhining honours as the for- 
mer, has all their privileges; a dignity, which, while this 
body, the depolitary of the laws, is incircled with glory, 
leaves the private members in a mediocrity of tortune; a 


dignity in which there is no other means of diſtinction, but 


by a ſuperior capacity and virtue, but which till leaves in 
view one much more illuſtrious: The warlike nobility like» 
wiſe, who conceive that whatever degree of wealth they 
are poſſeſſed of, they may {till increaſe their fortunes, but 
who- are aſhamed of augmenting, if they begin not with 
diſhpating their eſtates; who always ſerve their prince with 
their whole capital ſtock, and when that is ſunk, make 
room for others who follow their example; who go to war, 
that they may never be reproached with not having been 
there; who, when they can no longer hope for riches, live 
in expectation of honours; and when they have not ob- 
tained the latter, enjoy the conſolation of having acquired 
glory: All theſe things together have neceſſarily contribut- i 
ed to augment the grandeur of this kingdom; and, if for 
two or three centuries it has been inceſſantly increaſing in 

wer, this muſt be attributed not to fortune, who was 
never famed for conſtancy, but to the goodneſs of its laws, 


CHAP. XXI, 
To what Nations Commerce is prejudicial. 


| ICHES conſiſt either in lands, or in moveable ef- 

fects. The lands of every country. are commonly 
poſſeſſed by the natives, The laws of moſt ſtates render 
foreigners unwilling to purchaſe their lands; and nothing 


but the preſence of the owner improves them: this kind of 


riches therefore belongs to every ſtate in particular. But 
moveable effects, as money, notes, bills of exchange, ſtocks 
in companies, veſſels, and in fine, all merchandiſes, belong 


to the whole world in general; which in this reſpect is com- 
poſed of but one ſingle ſtate, of which all the ſocieties upon 


earth are members. The people who poſſeſs more of theſe 
moveable eſſects than any other in the univerſe, are the 
moſt rich. Some ſtates have an immenſe quantity, acquir- 
ed by their commodities, by the labour of their mechanics, 


by their induſtry, by their diſcoveries; and even by _ 
| | 
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The avarice of nations makes them quarrel for the move- 
ables of the whole univerſe. If we could ſind a ſtate ſo un- 
happy, as to be deprived of the effects of other countries, 
and at the fame time of almoſt all its own, the proprietors 
of the lands would be only planters to foreigners. This 
ſtate, wanting all, could acquire nothing; wherefore it 
would be much better for the inhabitants not to have the 


leaſt commerce with any nation upon earth; for commerce, 
in theſe circumſtances, muſt neceſſarily lead them to po- 


verty. 

A country that conſtantly exports fewer manufactures, 
or commodities, than it receives, will ſoon find the bal 
lance ſinking; it will receive leſs and leſs, till falling into 
extreme poverty it will receive nothing at all. 

In trading countries, the ſpecie which ſuddenly vaniſhes 
quickly returns; becauſe thoſe nations that have received 
it, are its debtors; but it never returns into thoſe ſtates 


| of which we have juſt been ſpeaking, becauſe thoſe Who 


have received it owe them nothing. 

Poland will ſerve us for an example. It has ſcarcely 
any of thoſe things which we call the moveable effects of the 
univerſe, except corn the produce of its lands. Some of 
the lords poſſeſs intire provinces; they oppreſs the huſ- 
bandmen, in order to have greater quantities of corn, which 
they ſend to ſtrangers, to procure the ſuperfluous demands 
of luxury, If Poland had no foreign trade, its inhabi- 
tants would be more happy. The grandees, who would 
haye only their corn, would give it to their peaſants for ſub- 
fiance; as their too extenſive eſtates would become bur- 
thenſome, they would therefore divide them amongſt their 
peaſants; every one would find ſkins or wool in their herds 
or flocks, ſo that they would no longer be at an immenſe 
expence in providing clothes, the great, who are always. 
fond of luxury, not being able to find it but in their own. 
country, would encourage the labour of the poor. This. 
nation, I affirm, would then become more flouriſhing, at 
leaſt if it did not become barbarous; and this the laws might. 
ealily prevent. 

Let us next conſider Japan. The vaſt quantity of what 
they can receive, is the cauſe of the vaſt quantity of mer- 
chandizes they are capable of ſendiug abroad. Things are 

thus 
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thus in as nice an equilibrium, as if the importation and ex- 
portation were but ſmall. Beſides this kind of exuberance 
in the ſtate is productive of a thouſand advantages: there is 
a greater conſumption, a greater quantity of thoſe things 
on which the arts are exerciſed; more men employed, and 
more numerous means of acquiring power; exigencies 
may alſo happen, that may require a ſpeedy aſſiſtance, which 
ſo opulent a ſtate can better afford than any other. It is 
difficult for a country to avoid having ſuperfluities. But it 
is the nature of commerce to render the ſuperfluous uſeful, 
and the uſeful neceſſary. The ſtate will be therefore able 
to afford neceſſaries to a much greater number of ſubjects. 

Let us ſay then, that it is not thoſe nations who have 
need of nothing, that muſt loſe by trade; it is thoſe who 
have need of every thing. It is not ſuch people as have a 
ſafficiency within themſelves, but thoſe who are moſt in 
want, that will find an adyantage in putting a ſtop to all 
commercial intercourſe, | 


' BOOK 
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BOOK XXI. 
Of Laws relative to Commerce, conſidered 
in the Revolutions it has met with in the 
World. 
Q HA P. I. 
Some general Conſiderations, 


TH O' commerce be ſabje&t to great revolutions; 
yet it is poſſible that certain phyſical cauſes, as the 


2 qualities of the ſoil, or the climate, may fix its nature for 


evyer. 

Ve. at preſent carry on the trade of the Indies merely 
dy means of the ſilver which we ſend thither, The (a). 
Romans carried annually thither about fifty millions of 
ſeſterces; and this filver, as ours is at preſent, was ex- 
changed for merchandiſes which were brought to the welt. . 
Every nation that ever traded to the Indies, has conſtantly. 
carried bullion, . and brought merchandiſes in return. 

It is nature herſelf that produces this effect. The In- 
dians have their arts adapted to their manner of living. 
Our luxury cannot be theirs; nor their wants ours. Their 
chmate neither demands nor permits hardly any thing which 
comes from us. They go in a great meaſure naked; ſuch 
clothes as they have, the country itſelf. furniſhes; and 
their religion, which is deeply rooted, gives them an aver- 
ſion for thoſe things that ſerve for our nouriſhment, They 
want therefore nothing but our bullion, to ſerve as the me- 

dium of value, and for this they give us merchandiſes in 
return, with which the frugality of the people, and the 
nature of the country, furniſhes them in great abundance, . 
Thoſe antient (b) authors who have mentioned the Indies, 
deſcribe them juſt as we now find them, as to their policy, 
cuſtoms, and manners. The Indies have ever been, they 
will ever be, the ſame Indies they are at preſent; and in 
every period of time thoſe who trade to that country, muſt 
carry ſpecie thither, and bring none in return. 


(a) Pliny Lib. vi. chap. 23. 1 5 and Strabo Book 15. 
(b) See Pliny, Book vi. Chap. 


To. - CHAP, 


THE SPIRIT 


„„ AP, Ib 
Of the People of Africa. 


HE greateſt part of the people on the coaſt of Africa 
are ſavages and barbarians. The principal reaſon, 
I believe, of this is, becauſe the ſmall countries capable of 
being inhabited, are ſeparated from each other by large 
and almoſt uninhabitable tracts of land, They are without 


induſtry, or arts. They have gold in abundance, which 4 


they receive immediately from the hand of nature. Every 
civilized ſtate is therefore in a condition to traffic with them 
to advantage; by raiſing their eſteem for things of no value, 
and receiving a very high price in return. | 


CHAP, III. 


That the wants of the People in the South are differe 
from theſe of the North. | 


F* Europe there is a kind of balance between the fou- 
thern and northern nations. The ſirſt have every con» 
venience of life, and few of its wants: the laſt have many 
wants and few canveniencies. To one, nature has given 
much, and demands but little; to the others, ſhe has given 
but little, and demands a great deal. The equlibrium is 
maintained by the lazineſs of the ſouthern nations, and by 
the induſtry and activity which ſhe has given to thoſe in the 
north. The latter are obliged to undergo exceſſive labour, 
without which they would want every thing, and degenerate 
into barbarians, This has naturalized ſlavery to the people 
of the ſouth : as they can eaſily diſpenſe with riches, they 
can more cafily diſpenſe with liberty, But the people of 
the north. have need of liberty, for this can beſt procure 
them the means of ſatisfying all thoſe wants which they 
have reccived from nature.. The people of the north, then, 
are in a forced ſtate, if they are not either free or barba- 
rians. Almoſt all th2 people of the ſouth are in ſome 
meaſure ia ſtate of violence, if they are not ſlaves. 
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CHAP. IV. 


The principal Difference between the Commerce of the 
| Ancients and the Mederns. 


HE world has found itſelf, from time to. time, in 
different ſituations ; by which the face of commerce 
has been altered. The trade of Europe is at preſent car- 
ried on principally from the north to the ſouth; and the 
difference of climates is the cauſe that the ſeveral nations 
have great occaſion for the merchandiſes of each other. 
For example, the liquors of the ſouth, which are carried 
to the north, form a commerce little known to the ancients. 
Thus the burthen of veſſels, which was formerly computed 
by meaſures of corn, is at preſent determined by tons of 
liquor. . 

The ancient commerce, as far as it is known to us, was 
carried on from one port in the Mediterranean to another; 
and was almoſt wholly confined to the ſouth, Now the 
people of the ſame climate, having nearly the ſame things 
of their own, have not the ſame nced of trading amongſt 
themſelves as with thoſe of a different climate. The com- 
merce of Europe was therefore formerly leſs extended thag 
at preſent, 

This does not at all contradict what I have ſaid of our 
commerce to the Indies: for here the prodigious difference 


of climate deſtroys all relation between their wants and 
Ours, . 


CHAP, V. 
Other Differences. 


OMMERCE is ſometimes deſtroyed by conquerors, 
ſometimes cramped by monarchs ; it traverſes the 
earth, flies from the place where it is oppreſſed, and ſtays 
where it has liberty to breathe : it reigns at preſent where 
nothing was formerly to be ſeen but defarts, ſeas, and 
rocks ; and where it once reigned, now there are only 
deſarts. | NY 
To ſee Cholchis in its preſent ſituation, which is no 
more than a vaſt foreſt, where the people are every day 
| . decrealing, 
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decreaſing, and only defend their liberty to ſell themſelves 
by piece - meal to the Turks and Perſians; one could never 
imagine, that this country had ever, in the time of the Ro- 
mans, been full of cities, where commerce convened all the 
nations of the world. We find no monument of theſe facts 
in the country itſelf; there are no traces of them, except 
in (a) Pliny and (b) Strabo. | 

The hiſtory of commerce, is that of the communication 
of people. Their numerous defeats, and the flux and re- 
flux of populations and devaſtations, here form the moſt 
extraordinary. events. 


CHAP. VI 
/ the Commerce. of the Ancients, 


THE immenſe treaſures of Semiramis (c), which could 

not be acquired in a day, give us reaſon to believe, 

that the Aſſyrians themſelves had pillaged other rich nati- 
ons, as other nations afterwards pillaged them. 

The effe& of commerce is riches, the conſequence of 
riches, luxury; and that of luxury, the perfection of arts, 
We find that the arts were carried to great perfection in 
the time of Semiramis (d); which is a ſufficient indication, 
that a conſiderable commerce was then eſtabliſhed. 

In the empires of Aſia there was a great commerce of 
luxury. The hiſtory of luxury would make a fine part of 
that of commerce. The luxury of the Perſians was that 
of the Medes as the luxury of the Medes was that of the 
Aſſyrians. | 

Great revolutions have happened in Aſia. The north- 
eaſt parts of Perſia, viz. Hyrcania, Margiana, Bactria, 
&c. were formerly full of flouriſhing cities (e), which are 
now no more; and the north of this (f) empire, that is 
the iſthmus which ſeparates the Caſpian and the Euxine ſeas, 

was covered with cities and nations, which are now de- 
ſtroyed. | | ö 


(a) Lib. vi. (te) Pliny, Lib. vi. Chap. 16. 
(b) Lib. ii. and Strabo, Lib. xi. 
(e) Diodorus, Lib. &, (t) Strabo, Lib. xi. 


(d) Ibid, | 
Eratoſthene? 


Ch. VI. OF LAWS | 21 
Eratoſthenes (a) and Ariſtobulus learn f rom Patroclus, 


that the merchandiſes of India paſſed by the Oxus into the 


© {ca of Pontus. Marcus Varro“ tells us, that, the time 
when Pompey commanded againſt Mithridates, they were 
informed, that people went in ſeven days from India to the 
country of the Bactrians, and to the river Icarus, which 


falls into the Oxus ; that, by this means they were able to 


bring the merchandiſes of India acroſs the Caſpian ſea, and 
to enter the mouth of the Cyrus; from whence it was only 
ES five days journey to the Phaſis, a river that diſcharges 
itſelf into the Euxine ſea. There is no doubt but it was 
by the nations inhabiting theſe ſeveral countries, that the 
BY creat empires of the Aſſyrians, Medes, and Perſians, had 
ga communication with the moſt diſtant parts of the caſt and 
veſt. | 
An entire ſtop is now put to this communication, All 
EE theſe countries have been laid waſte by the Tartars, and 
WS are ſtill infeſted by this deſtructive nation. The Oxus no 
longer runs into the Caſpian ſea; the Tartars, for ſome 
WE private + reaſons have changed its courſe, and it now loſes 
iſſelf in the barren ſands. | | 

= The Jaxartes, which was formerly a barrier between 
he polite and the barbarous nations, has had its courſe 
BS turned in the ſame manner by the Tartars, and it no longer 
WS empties itſelf into the ſea. * 

& Scleucus- Nicator formed (b) the project of joining the 


BE Euxine to the Caſpian ſea, This project, which would 


have greatly facilitated the commerce of thoſe days, vaniſh- 
ed at his || death, We are not certain it could have been 


= * Sce Pliny, Lib, vi Chap 17, See alfo Strabo, Lib. xi. upon 
the paſſage by which the merchandiſes were conveyed from the Phaſis 
to the Cyrus. 
F Thisis the reaſon why thoſe who have deſcribed this country, 

ſince it has been in the poſſeſſion of the Tartars, have entirely disfi- 
gured it, The chart made of the Caſpian ſea, by order of the late 
Crar Peter I. has diſcovered the egregious errors of our modern ones ;- 
and by this it appears, that this ſea is conformable to the repreſenta ti- 
ons of the ancients, See Pliny, Lib. vi. Cap. 12. | 

See Jenkinſon's account of this, in the Collection of Voyages to 
the North, Vol. IV. 

He was ſlain by Ptolemy-Cer nus. 

(a) Strabo, ibid. au Lib, vi. Chap, 11. 

te) Claudius Cæſar, in Plin. 


executed 


executed in the iſthmus which ſeparates the two ſeas, | 


This country is at preſent very little known ; it is depopu- 2 


lated, and full of foreſts ; indeed water is not wanting, I 


for an infinite number of rivers roll into it from Mount Cau- Mi 


caſus : but as this mountain forms the north of the iſthmus, 
and extends like two arms (a) towards the ſouth, it would 
have been a grand obſtacle to ſuch an enterpriſe, eſpecially | 


in thoſe times when they had not the art of making ſhaices, 

It may be imagined, that Seleucus would have joined 
the two ſeas in the very place where Peter I. has ſince 
joined them; that is, in that neck of land where the Ta- 


nais approaches the Volga: but the north of the Caſpian I 
fea was not then diſcovered. * 


While the empires of Aſia enjoyed the commerce of Z 


luxury, the Tyrians had the commerce of œconomy, which 


they extended through the world. Bochard has employed 
the firſt book of his Canaan, in enumerating the colonies 
which they ſent into all the countries. bordering upon the 
ſea: they paſſed the pillars of Hercules, and made eſta - 
bliſhments * on the coaſt of the ocean. 1 
In thoſe times their pilots were obliged t follow the 
coaſts, which were, if T may ſo expreſs myſelf, their com- 
paſs. Voyages were long, and paintul. The laborious i 
voyage of Ulyſſes has been the fruitful ſubject of the fineſt 
poem in the world, next to that which alone has the pre- 
ference. | | 1 
The little knowledge which the greateſt part of tbe 
world had of thoſe who were far diſtant from them, fa- Þ 
voured the nations engaged in the ceconomical commerce. 
They managed trade with as much obſcurity as they plea - 
ſed: they had all the advantages which the moſt intelli- Þ 
gent nations could take over the moſt ignorant. - mn 
The Egyptians, a people who by their religion and their 
manners were averſe to all communication with. ſtrangers, 
had ſcarcely at that time any foreign trade. They enjoyed 
a fruitful ſoil. and great plenty. Their country was the 
Japan of thoſe times; it poſſeſſed every thing within itſelf. 
So. little jealous were theſe people of commerce, that 
they left. that of the Red-ſea to all the petty nations that 
* They founded Tarteſſus, and made a ſettlement at Cadiz. 


(a) See Strabo, Lib. xi, We 
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had any harbours in it. Here they ſuffered the Idumeans, 
the Syrians, and the Jews to have fleets, Solomon (a) 
employed in this navigation the Tyrians, who knew theſe 


_: 
on 
= 
* 
* 
N y 


ſeas. ä 
= Joſephus (b) ſays, that his nation being entirely employ- 
ed in agciculture, knew little of navigation: the Jews there- 
WT fore traded only occaſionally in the Red ſea. They took 
F from the idumeans Eloth and Eziongeber, from whom 
ES they received this commerce; they loſt theſe two cities, 
and with them loſt this commerce. | 
it was not ſo with the Phcoenicians: theirs was not a 
commerce of luxury; nor was their trade owing to cone 
75 queſt: their frugality, their abilities, their induſtry, their 
I perils, and the hardſhips they ſuffered, rendered them ne- 
ceſſary to all the nations of the world. 
ES Before Alexander, the people bordering on the Red-ſea 
1 traded only in this ſea, and in that of Africa. The aſto- 
aiſnment which filled the univerſe at the diſcovery of the 
WT Indian ſea, under that conqueror, is of this a ſufficient 
proof. I have obſerved (c), that bullion was always cars 
tied to the Indies, and never any brought from thence ; 
= now the Jewiſh fleets, which brought gold and ſilver by 
EX the way of the Red-ſea, returned from Africa and not 
from the Indies. 
= Beſides, this navigation was made on the eaſtern coaſt of 
Africa; for the ſtate of navigation at that time is a con- 
vincing proof, that they did not fail to a very diſtant ſhore. 
E I am not ignorant, that the fleets of Solomon and Jeho- 
ſaphat returned only every three years; but I do not ſee 
that the time taken up in the voyage is any proof of the 
2 greatneſs of the diſtance. - 1 
Pliny and Strabo inform us, that the junks of India and 
the Red-ſea were twenty days in performing a voyage, 
which a Greek or Roman veſſel would accompliſh in (d) 
ſexren. In this proportion, a voyage of one year made by 
| the fleets of Greece or Rome, would take very near three, 
when performed by thoſe of Solomon, 


(2) Kings, Lib. 1. Chap, 9. (e) chap. I. of this Book. 


Thron. Lib. ii. Chap 8, (d) See Pliny, Lib. vi. Chap. 
b) Againſt Appian, 22. and Strabo, Lib. xv. 


Two 
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Two ſhips of unequal ſwiftneſs do not perform ther 
voyage in a time proportionate to their ſwiftneſs. Slownek 
is frequently the cauſe of much greater ſlowneſs. When 
it becomes neceſſary to follow the coaſts, and to be inceſ. 
ſantly in a different poſition, when they muſt wait for; 
fair wind to get out of a gulph, and for another to pro. 
ceed; a good ſailor takes the advantage of every favour-Þ 
able moment, while the other ſtill continues in a difficul Þ 
ſituation, and waits many days for another change. . 
This ſlowneſs of the Indian veſſels, which in an equi 
time could make but the third of the way of thoſe of the 
Greeks and Romans, may be explained by what we every 
day fee in onr modern navigation, The Indian veſſels, 
which were built with a kind of ſea-ruſhes drew leſs water 
than thaſe of Greece and Rome, which were of wood, 
and joined with iron. : 
We may compare theſe Indian veſſels to thoſe at preſent 
made uſe of in ports of little depth of water. Such are 
thoſe of Venice, and even of all“ Italy in general, of the 
Baltic, and of the province of + Holland. Their ſhips, 0 

1 which ought to be able to go in and out of port, are built 
{| round and broad at the bottom; while thoſe of other nati- 
Þ ons, who have good harbours, are formed to ſink deep 
if into the water. This mechaniſm renders theſe laſt-men- 
tioned veſſels able to fail much nearer the wind; while the 
| firft can hardly ſail, except the wind be nearly in the poop, 
| 3 A ſhip that ſinks deep into the water ſails towards the ſame 
ſide with almoſt every wind; this proceeds from the re- 
ſiſtance which the veſſel, whilſt driven by the wind, meets 
with from the water, from which it receives a ſtrong ſupport; 
and from the length of the veſſel which preſents its ſide to 
the wind, while from the form of the helm the prow is 
turned to the point propoſed; ſo that ſhe can fail very 
near to the wind, or, in other words, very near to the 
oint from whence the wind blows. But when the hull is 
round and broad at the bottom, and conſequently draws 
little water, it no longer finds this ſteady ſupport; the 


* They are moſtly ſhallow ; but Sicily has excellent ports, 

+ I ay the province of Holland; tor the ports of Zealand are deep 
enough. | 
wind 
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BS ind drives the veſſel, which is incapable of reſiſtance, and 
can run then but with a ſmall variation from the point op- 
poſite to the wind. From whence it follows, that broad 
bottomed veſſels are longer in performing voyages. 
= :.T hey loſe much time in waiting for the wind, cſpe- 
BE cially if they are obliged frequently to change their courſe, 
2. They fail much flower, becauſe not haviog a proper 
ſupport from a depth of water, they cannot carry ſo much 
ET (il, If this be the caſe at a time when the arts are every 
$ where known, at a time when art corrects the defects of 
nature, and even of art itſelf; if at this time, I ſay, we 
© 6nd this difference, how great muſt that have been in the 
BS navigation of the ancicnts ? ; 
cannot yet leave this ſubject. The Indian veſſels were 
ſmall, and thoſe of the Greeks and Romans, if we excc 
their machines built for oſtentation, much leſs than ours. 
No the ſmaller the veſſel, the greater danger it encoun- 
ters from foul weather, A tempeſt that would ſwallow up 
& : ſmall veſſel, would only make a large one roll. The 
more one body is ſurpaſſed by another in bigneſs, the more 
its ſurface is relatively ſmall. From whence it follows, 
at in a ſmall ſhip there is a leſs proportion, that is a grea- 
ter difference as to the ſurface of the veſſel, and the 
veight or lading ſhe can carry, than in a large one. We 
KEE know that it is a pretty general practice, to make the 
veight of the lading equal to that of half the water the 
veſſel is able to contain. Suppoſe a veſſel will contain eight 
hundred tons, her lading then muſt be four hundred; and 
lat of a veſſel which would hold but four hundred tons of 
vater, would be two hundred tons. Thus the largeneſs 
bo the firſt ſhip will be to the weight ſhe carries, as 8 to 43 
and that of the ſecond, as 4 to 2. Let us ſuppoſe then, 
that the ſurface of the greater is to the ſurface of the ſmal- 
ler, as 8 to 6: the ſurface of chis will be to her weight as 
to 2, while the ſurface of the former will be to her 
» Veight only as 8 to 4. Therefore as the winds and waves 
dc only upon the ſurface, the large veſſel will by her 
> Veight reſiſt their impetuoſity much more than the ſmall. 
We find from hiſtory, that before the diſcovery of the 


mariners compaſs, four attempts were made to ſail round 
Vor. II. G the 
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the coaſt of Africa, The Phcenicians ſent by * Necho. 
and Eudoxus (a) flying from the wrath of ptolemy- La 5 
thyrus, ſer out from the Red-ſea, and ſucceeded. Sata 
pes (b) ſent by Xerxes, and Hanno by the Carthaginians 
ſet out from the pillars of Hercules, and failed in the au 
tempt. | | 
The capital point in ſurrounding Africa was, to diſcorm 
and double the cape of Good-hope, Thoſe who ſet on 
from the Red-ſea found this cape nearer by half, than; 
would have been in ſetting out from the Mediterranen 
The ſhore from the Red -· ſea is not ſo ſhallow, as that fronÞþ 
the cape + to Hercules's pillars, The diſcovery of the 
cape by Hercules's pillars was owing to the invention 
the compaſs, which permitted them to leave the coaſt d 
Africa, and to launch out || into the vaſt ocean, in ord: 
to ſail towards the iſland of St. Helena, or towards th if 
coaſt of Braſil. It was therefore very poſſible for them vil 
ſail from the Red-ſea into the Mediterranean, but not u 
ſet out from the Mediterranean to return by the Red-ſea, Ml 

Thus, without making this grand circuit, after which 
they could hardly ever hope to return, it was moſt natur 
to trade to the eaſt of Africa by the Red-ſea, and to th: 


weltern coaſt by Hercules's pillars. 


; C H AP. VII. 


of the ge . the Gratts,” it 167 ir real 
after the. conqueſt of Alexander. ü 


HE firſt Greeks were all pirates. Minos, who er- 
jayed Ihe Emprr of the ſea, was only more ſuccels M 
ful perhaps, than others in piracy ; for his maritime dom 


* He was deſiteous of conqucsing it. Herodotus, Lib 4. 
+ Add to this what I ſhall ſay in Chap. viii. of this Book, on the 
Navigation of Hanno, 

In the months of October, November, December, and Januzr, 
the wind in the Atlantic ocean is found to blow north-caſt; our ſi 
therefore either croſs the line, and to avoid the wind which is ther 
generally at caſt, they direct their courſe to the ſouth ; or elſe they e 
ter into the torrid zone, in thoſe places where the wind is at weſt. 

(a) Pliny, Lib ii. Chap. 67, (b) Herodotas in Melpoment 


Pompomuus Mela, Lib, ui, Chap: 9. 
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nion extended no farther than round his own ifte, But 
when the Greeks became a great people, the Athenians 


obtained the real dominion of the ſea; becauſe this trading 


and victorious nation gave Jaws to the molt potent mo- 
narch (a) of that time; and humbled the maritime powers 
of Syria, of the iſle of Cyprus, and Phœnicia. 

But this Athenian lordſhip of the ſca deſerves to be 
more particularly mentioned, * Athens, ſays Xenophon, 
(b), rules the ſea; but as the country of Attica is joined 
eto the continent, it is ravaged by enemies, while the 
„ Athenians are engaged in diſtant expeditions, Their 
„ leaders ſuffer their lands to be deſtroyed; and ſecure 
«© their wealth by ſending it to ſome iſland, The popu- 
« Jace, who are not poſſeſſed of lands, have no uneaſineſs. 
«© But if the Athenians inhabited an iſland, and beſides 
„this, enjoyed the empire of the ſea, they. would, as 
« Jong as they were poſſeſſed of theſe advantages, be able 
« to annoy others, and at the ſame time be out of all dan- 
ger of being annoyed.” One would imagine that Xe- 
nophon was ſpeaking of England, | 

The Athenians, a people whoſe heads were filled with 


W ambitious projects; the Athenians, who augmented their 


jealouſy, inſtead of increaſing their influence; who were 


W more attentive to extend their maritime empire than to en- 


joy it; whoſe political government was ſuch that the com- 
mon people diſtributed the public revenues amongſt them- 
ſelves. while the rich were in a ſtate of oppreſſion; the A- 
thenians, I ſay, did not carry on ſo extenſive a commerce 
as might be expected from the produce of their mines, 
from the multitude of their ſlaves, from the number of 
their ſeamen, from their influence over the cities of 
Greece, and abore all, from the excellent inſtitutions of 
Solon, Their trade was almoſt wholly confined to Greece, 
and to the Euxine fea; from hence they drew their ſub- 
liſtence. | | | | 

Corinth ſeparated two ſeas, and opened and ſhut the 
Peloponneſus: it was the key of Greece, and a city, in fine, 
of the greateſt importance, at a time. when the people of 
Greece were a world and the cities of Greece nations. Its 


(2) the King of Perſia. (b) On the Athenian Republic, 
5 7? 2 2 trade 
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trade was very extenſive, having a port to receive the mer. 
chandiſes of Aſia; and another thoſe of Italy: for the 
great difficulties which attended the doubling Cape Malea, 
where the (a) meeting of oppoſite winds cauſes ſhipwrecks, 
induced every one to go to Corinth, and they could even 
convey their veſſels over land from one ſea to the other, Ne. 
ver was there a city, in which the works of art were carried 
to ſo high a degree of perfection. But here religion fini- 
ſhed the corruption, which their opulence began, They 
erected a temple to Venus, in which more than a thouſand 
courteſans were conſecrated to that deity; from this ſemi- 
nary came the greateſt part of thoſe celebrated beauties, 
whoſe hiſtory Athenæus has preſumed to commit to writing, 
Four great events happened in the reign of Alexander, 
which entirely changed the face of commerce; the taking 
of Tyre, the conqueſt of Egypt, that likewiſe of the In- 
dies, and the diſcovery of the ſea which lies ſouth of that 
country, The Greeks of Egypt found themſelves in an 
excellent ſituation for carrying on a prodigious commerce; 
they were maſters of the ports of the Red-ſeaz Tyre the 
rival of all the trading nations, was no more; they were 
not conſtrained by the antient “ ſuperſtitions of the coun- 
try; and Egypt was become the centre of the univerſe. 
The empire of Perſia extended to the Indus (b). Darius, 
long before Alexander, had ſent (c) ſome veſſels which failed 
down this river, and paſſed even into the Red-ſea, How 
then were the Greeks the firſt who traded to the Indies by 
the ſouth? Had not the Perſians done this before? Did 
they make no advantage of ſeas which were fo near them; 
of the very ſeas that waſhed their coaſts? Alexander, it is 
true conquered the Indies; but was it neceſſary for him to 
conquer a country, in order to trade with it? Thus is what 
I ſhall now examine. 3 
Ariana (d), which extended from the Perſian Gulf as far 
as the Indus, and from the South-ſea to the mountains of 
Paropamiſus, depended indeed in ſome meaſure on the 
empire of Perſia: but in the ſouthern part it was barren, 


* Which inſpired an averſion for ſtrangers, | | 
(a) See Strabo, Lib. viii. (e) Herodotus in Melpomence 
(b) Straba, Lib. xv. (d) Strabo, Lib. xv. 

ſcorched 
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CForched, rude, and uncultivated. Tradition (d) relates? 
that the armies of Semiramis and Cyrus periſhed in theſe 
aclarts; and Alexander, who cauſed his fleet to follow him, 
could not avoid loſing in this place a great part of his army. 
The Perſians left the whole coaſt to the Icthyophagi (e), 
me Oritz, and other barbarous nations. Beſides, the 
perſians were no + great ſailors, and their very religion de- 
@ barred them from entertaining any ſuch notion as that of 
©. maritime commerce. The voyage undertaken by Da- 
nus's direction upon the Indus, and the Indian ſea, proceed- 
ed rather from the capriciouſneſs of a prince vainly ambiti- 
ous of ſhewing his power, than from any ſettled regular 
project. It was attended with no conſequence, either to 
the adyantage of commerce, or of navigation. They e- 
merged from their ignorance, only to plunge into it again. 

Beſides, it was a received opinion (a) before the expe- 
dition of Alexander, that the ſouthern parts of India were 
WE uinkabitable . This proceeded from a tradition that (b) 
Semiramis had brought back from thence only twenty men, 
and Cyrus but ſeven. | 
& Alexander entered by the north, His deſign was to 

march towards the caſt: but having found a part of the 
ſouth full of great nations, cities and rivers; he attempted 
to conquer it, and ſucceeded, 

He then formed the defign of uniting the Indies to the 
weſtern nations by a maritime commerce, as he had al- 
ready united them by the colonies he had eſtabliſhed by. 
land, 

He ordered a fleet to be built on the Hydaſpes, and 
then fell down that river, entered the Indus, and ſailed 
even to its mouth. The fleet followed the coaſt from the 
Indus along the banks of the country of the Oritz of the 


+ They ſailed not upon the rivers, leſt they ſhould defile the ele- 
ments, Hyde's Religion of the Perſians. Even to this day they have 
no maritime commerce, Thoſe who take to the ſea, are treated by 
| them as atheiſts, 

* Herodotus (in Melpomene) fays, that Darius conquered the In. 
dies; this muſt be 3 only to mean Ariana; and even this was 
only an ideal conqueſt. 2 . "a 

(d) Strabo, Lib. xv. (a) Strabo Lib, xv 

(e) Pliny, Lib. vi, Chap. 23. (b) Ibid. 
duabo, Lib. xvi, 


C 3 Icthyophagi, 


gave an entertainment to his whole army. He had lef 
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Icthyophagi, of Carmania and Perſia, He built cities, | 
and would not ſuffer the Icthyophagi (a) to live on fiſh, be. 
ing deſirous of having the borders of the ſea inhabited by 
Civilized nations. Oneſecritus and Nearchus, wrote (b): 
journal of this voyage, which was performed in ten month, 
They arrived at Suſa, where they found Alexander, who 


the fleet at Patala , to go thither by land. 

This prince had founded Alexandria, with a view of { i 
curing his conqueſt of Egypt; this was a key to open | 
in the very place where the kings his + predeceſſors had: 
key to ſhut it; and he had not the leaſt thought of a com. 
merce, of which the diſcovery of the Indian ſea could x 
lone give him the idea. 

The kings of Syria left the commerce of the ſouth to 
thoſe of Egypt, and attached themſelves only to the nor- 
thern trade, which was carried on by means of the Oxus 
and the Caſpian ſea, They then imagined that this {a 
was part of tue (c) northern ocean. Seleucus and 45. 
tiochus applied themſelves to make diſcoveries in it, wit 
a particular attention; and with this view they ſcoured! 
with their fleets (d). That part which Seleucus ſuryey!, 
was calied the Scleucidian ſea; that which Antiochus Gifs 
covered, received the name of the ſea of Antiochus, At 
tentive to the projects they might have formed of attack- 
ing Europe from hence on the back of Gaul and Germany, 
they. neglected the ſeas on the ſouth ; whether it was that 
the Ptolemys, by means of their fleets on the Red-ſca, 
were already become the maſters of it; or that they had 
diſcovered an invincible averſion in the Perſians againſt en. 
gaging in maritime affairs; or, in fine, that the genera 
ſubmiſſion of all the people in the ſouth, left no room for 


A city in the iſland of Patalena, at the mouth of the Indus, 

7 Alexandria was founded on a flat ſhore, called Rhacotis, Where 

in ancient times, the kings had kept a garriſon, to prevent all ftran- 

gers, and more particularly the Greeks; from entering the country. 
Pliny, Lib, v. Chap. 10. Strabo, Lib, xvii. | 

(a) Pliny Book vi. Chap. 23. (e) Pliny, Lib. vi. Chap. 13. 
% Ibid, and ftrabo, Lib. ti, Peg. 507: 

(d) Pliny, Lib, II. Chap. 673 b ten 


ch. VII. OF LAWS, 31 


them to flatter themſelves with the hopes of further con- 
ueſts. | 
, I am ſurpriſed, I confeſs, at the obſtinacy with which 
the antients believed that the Caſpian fea was a part of the 
ocean, The expeditions of Alexander, of the kings of 
Syria, of the Parthians and the Romans, could not make 
them change their ſentiments; notwithſtanding theſe nati- 
ons deſcribed the Caſpian ſea with a wonderful exactneſs: 
but men are generally ſo tenacious of their errors, that 
they acquieſce to truth as late as poſſible. When only the 
ſouth of this ſea was known, it was at firſt taken for the 
ocean; in proportion as they advanced along the banks of 
the northen coaſt, inſtead of imagining it a great lake, 
they ſtill believed it to be the ocean, that here made a ſort 
of a bay; when they had almoſt finiſhed its circuit, and 
had quite ſurveyed the northern coaſt, though their eyes 
were then opened, yet they ſhut them once more; and 
took the mouth of the Volga for a {trait, or a prolonga- 
tion of the ocean, 

The land army of Alexander had been .on the eaſt only 
as far as the Hyphaſis, which is the laſt of thoſe rivers that 
fall into the Indus: thus the firſt trade which the Greeks 


= carried on to the Indies was confined to a very ſmall part 


of the country. Seleucus-Nicator penetrated as far as the 
Ganges (a), and by that means diſcovered the ſea into 
which this river falls, that is to ſay, the bay of Bengal. 
The moderns diſcover countries by . vogages at ſea; the 
antients diſcovered ſeas by conquelts at land. 

Strabo (b), notwithſtanding the teſtimony of Apolodo- 
rus, ſeems to doubt whether the Grecian * kings of Bac» 
tria proceeded farther than Seleucus and Alexander. I am 
apt to think they went no further to the eaſt, and that they 
did not paſs the Ganges: but they went farther towards 
the ſouth: they diſcovered (c) Siger, and the ports in 


Guzarat and Malabar, which gave riſe to the navigation 1 


am going to mention... — 


The Macedonians of Bactria, India, and Ariana having ſeparated 
themſelves from Syria, formed a great ſtate, 
@) Lib, . Stiegl. 
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Pliny (a) informs us, that the navigation of the Indies 
was ſucceſſively carried on by three different ways. At 
firſt they failed, from the cape of Siagre to the iſland of pa- 
talena, wich is at the mouth of the indus This we find 
was the courſe that Alexander's fleet ſteered to the In. 
dies. They took afterwards (b) a ſhorter and more cer. 
tain courſe, by ſailing from the ſame cape or promontory 
to Siger: this can be no other but the kingdom of Siper, 
mentioned by Strabo (c), and diſcovered by the Grecian 
kings of Bactria. Pliny, by ſaying that this way was ſhor: 
ter than the other, can mean only that the voyage was 
made in leſs time: for as Siger was diſcovered by the kings 
of Bactria, it muſt have been farther then the Indus: by 
this paſſage they muſt therefore have avoided the winding of 
certain coaſts, and taken advantage of particular winds, 
The merchants at laſt took a third way; they failed to 
Canes, or Ocelis, ports ſituated at the entrance of the Red- 
ſea; from whence, by a. weſt wind, they arrived at Mu- 
ziris, the firſt ſtaple town of the Indies, and from thence to 
the other ports, | | 

Here we ſee, that inſtead of failing to the mouth of the 
Red-ſea as far as Siagre by coaſting Arabia-Felix, to the 
north-eaſt, they ſteered directly from weſt to eaſt, from 
one ſide to the other, by means of the trade winds, whoſe 
regular courſe they diſcovered by ſailing in theſe latitudes, 
The antients never loſt fight of the coaſts, but when they 
took adyantage of theſe winds, which were to them a kind 
of compaſs. BEE 

Pliny (d) ſays, that they ſet fail for the Indies in the 
middle of ſummer, and returned towards the end of De- 
cember, or in the beginning of January. This 1s entirely 
conformable to our naval journals. In that part of the 
Indian ſea which is between the peninſula of Africa, and 
that on this ſide the Ganges, there are two monſoons; the 
firſt, during which the winds. blow from weſt to eaſt, be- 
gins in the month of Auguſt or September; and the ſecond, 
during which the wind is in the eaſt, begins in January. 
Thus we ſet fail from Africa for Malabar, at the ſeaſon of 


(a) Lib. vi. Chap. 23. (e) Lib, xi. Sigertidis regnum. 


(®) Pliny, Lib, vi. Cap 23. (d) Lib, vi. Chap. 23. * 
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me year that Ptolemy's fleet uſed to ſet out from thence; 
and we return too at the ſame time as they. 

BZ Alexander's fleet was ſeven months in ſailing from Pa- 
FS tala to Suſa. It ſet out in the month of July, that is, at a 
ſeaſon when no ſhip dare now put to ſea to return from 
ne Indies. Between theſe two monſoons there is an in- 
© terval of time, during which the winds vary; when a 
EZ north wind, meeting with the common winds, raiſcs, eſpe- 
EE cially near the coaſts, the moſt terrible tempeſts. Theſe 
continue during the months of June, July, and Auguſt. . 
BZ Alexander's fleet, therefore ſetting ſail from Patala in the 
month of July, muſt have been expoſed to many ſtorms, 
and the voyage mult have been long, becauſe they failed 
BS againſt the trade- wind. 7 

= Pliny ſays that they ſet out for the Indies at the end of 
ſummer; thus they ſpent the time proper for taking ad- 
vantage of the trade-wind, in their paſſage from Alexand- 
na to the Red-ſca, | | 

SZ Obſcrre here, I pray, how navigation has by little and 
little arrived at perfection. Darius's fleet was two years 
and a half (a) in falling down the Indus, and going to the 
= Red-ſea, Afterwards the fleet of Alexander (b), de- 
ſcending the Indus, arrived at Suſa in ten months, having 
ſailed three months on the Indus, and ſeven on the Indian 
ſea: at laſt the paſſage from the coaſt of Malabar to the 
Red-ſea was made in forty days (c), 

Strabo (d), who accounts for their ignorance of the 
countries between the Hyphaſis and the Ganges, ſays, that 
there were very few of thoſe who ſailed from Egypt to 
the ladies, that ever proceeded ſo far as the Ganges. 

Their fleets, in fact, never went thither : they ſailed with 
the weſtern trade-winds from the mouth of the Red - ſea to 
the coaſt of Malabar. They caſt anchor in the ports along 
that coaſt, and never attempted to get round the peninſula 

on this ſide the Ganges by Cape Comorin and the coaſt of 

Coromandel, The Plan of navigation laid down' by the 


"s, 


(a) Herodotus in Melpomene. (c) Ibid. 
(b, Pliny, Lib. vi. Chap 23. (d) Lib. xv. 
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kings of Egypt and the Romans was, to ſet out and retun 
the ſame year (a). : 


Thus it is demonſtrable, that the commerce of th: 


Greeks and Romans to the Indies was much leſs extenſye 
than ours; We know immenſe countries which to then 
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were entirely unknown; we traffic with all the Indian nz WW 
tions; we even manage their trade, and in our bottom 


carry on their commerce, 
But this commerce of the Antients was carried on with 


far greater facility than ours. And if the moderns were Wl 
to trade only to the coaſt of Guzarat and Malabar, and We 


without ſeeking for the ſouthern ifles, were ſatisfied wit 


what theſe iſlanders brought them, they would certain 
prefer the way of Egypt to that of the cape of Good-hoye, i 
(b) Strabo informs us, that they traded thus with the peo if 


ple of Laprobane. 


I ſhall finiſh this chapter with a reflection. Ptolemy the 
(c) geographer extends the eaſtern part of known Africa u 
Cape Praſſum, and Arrian (d) bounds it by Cape Raptun, 
Our belt maps place Cape Praſſum at Moſambique, is 14 
degrees and a half ſouth latitude, and Cape Raptum, a 
about 10 degrees of the ſame latitude. But as the cou: 
try extending from the kingdom of Anian (a kingdom that 


8 9 44 * 5 8 7 * 
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indeed produces no merchandiſe), becomes richer in pro: i 


portion as it ſtretches towards the ſouth, as far as tht 


country of Sofala, where lies the ſource of riches; it ap 2 


pears at firſt view aſtoniſhing, that they ſhould have th 
retrograded towards the north, inſtead of advancing to tit 


ſouth. OY 
In proportion as their knowledge increaſed, navigation 


and trade deſerted the coaſt of Africa for that of Indi. 


A rich and eaſy commerce made them neglect one leſs lu 


crative, and more full of difficulties. The eaſtern col 


of Africa was leſs known, than in the time of Solomon; an 


though Ptolemy ſpeaks of Cape Praſſum, it is rather as d 
a place that had been formerly known, than of one know 


(a) Pliny, Lib. vi. Chap, 23. (4) See the Periple of the E 
(b) Lib xv. rythrean {eas 
(e) Lib, 4. Ch 7. and Lib. 8. 
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15 at that time - Arrian * bounds the known country at Cape 
Raptum, becauſe at that time they went no furthen Ard 
though + Marcian of Heraclea extends it to Cape Praſſum, his 
authority is of no weight: for he himſelf confeſſes I, that he 
copies from Artemidorus, and Artemidorus from Ptolemy. 
£ I . 
OF Carthage, ard Marſeilles. 


3 ART HAG E increaſed her power by her riches, and 
| afterwards her riches by her power. Being miſtreſs 
of the coaſts of Africa, which are waſhed by the Mediter- 
© cancan, ſhe extended herſelf along the ocean. Hanno, 
by order of the ſenate of Carthage, diſtributed thirty thou- 
= (nd Carthaginians from Hercules's pillars as far as Cerne. 
WS This place, he ſays, is as far from Hercules's Pillars, as 
the latter from Carthage. This ſituation is extremely re- 
W markable. Ik lets us ſee, that Hanno limited his ſettle - 
ments to the 25th degree of north latitude, that is, to two 
or three degrees ſouth of the Canaries. | 
Hanno being at Cerne undertook another voyage, with a 
view of making further diſcoveries towards the ſouth. He 
took but little notice of the continent, He followed the 
W coalt for twenty-ſix days, when he was cbliged to return 
bor want of proviſions. The Carthaginians, it ſeems, 
made no uſe of this {ſecond enterpriſe. Scylax (a) favs, 
that the fea is not (b) navigable beyond Cerne, becauſe it 
is ſhallow, fall of mud and ſea-weeds : and, in fact, there 
are many of theſe in thoſe d latitudes, The Carthaginian 
W merchants mentioned by Scylax might find obſtacles, which 


* Ptolemy and Arrian were nearly contemporarics, # 

+ His work is to be found in à collection of the ſmall pieces of the # 
Ne printed at Oxford in 1698. Vol. I. pag. 10. 

Id. pag k, 2. | iF 

S8 See — charts and narrations in the firſt volume of Voyages that = 

contributed to the eſtabliſhment of an caſt-India companv, part I. pag. _ 

201, This weed covers the ſurface of the ſea in ſuch a manner that it | 
2 8 perceived, and veſſels can only paſs through it with a | 

gale. | | 

(a) See his Periplus, under the (b) See Herodotus in Melpo- 

erticle of Carthage. mene on the obſtacles which Sa- 

; tarſpe encountered, 


Hanno 
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Hanno, who had ſixty veſſels of fifty oars each, bad fur. 
mounted, Difficulties are at molt but relative; beſides, we 
onght not to confound an enterpriſe, in which brayery and 
refolution muſt be exerted, with things that require ng 
extraordinary conduct. | 
The relation of Hanno's voyage is a fine fragment « 
antiquity, Is was written by the very man that performed 
it. His recital is not mingled with oſtentation. Grey 
commanders write their actions with ſimplicity z becauſe 
they reccive more glory from facts than from words, The 
{tile is agreeable to the ſubject: He deals not in the mar. 
vellous. All he ſays of the climate, of the. ſoil, the be. 
haviour, the manners of the inhabitants, correſpond with 
what is every day ſeen on this coaſt of Africa; one woll 
imagine it the journal of a modern ſailor. 
He obſerved from his fleet, that in the day time there 
Was a prodigious filence on the continent, that in the night 
he heard the ſound of various muſical inſtruments, and 
that fires might then be every- where ſeen, ſome larger tha 
others. Our relations are conformable to this ; it has been 
diſcovered, that in the day the ſavages retire into the 
foreſts to avoid the heat of the ſun, that they light up 
great fires in the night to diſperſe the beaſts of prey, and 
that they are paſſionately fond of muſic and dancing. 
The ſame writer deſcribes a volcano with all the phœm- 
mena of Veſuvius ; and relates, that he took two hairy 
women, who choſe to die rather than follow the Carth 
ginians, and whoſe ſkins he carried to Carthage, Thi 
has been found not void of probability. 
This narration is ſo much the more valuable as it is! 
monument of Punic antiquity ; and from hence alone it has 
been regarded as fabulous. For the Romans retained their 
hatred to the Carthaginians, even after they had deſtroyed 
them. But it was victory alone that decided whether : 
ought to ſay, The Puxic or the Reman faith. 
Some moderns “ have imbibed theſe prejudices, Whit 
is become, ſay they, of the cities deſcribed by Hanno, d 
which even in Pliny's time there remained no veſtiges? But 
it would have been a wonder indeed, if any ſuch veltige 


# Mr: Dodwell, Scc his Diſſertation on Hanno's Periplus. | 
14 
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had remained. Was it a Corinth or Athens that Hanno 
built on theſe coaſts? He left Carthaginian families in ſuck 
places as were moſt commodious for trade, and ſecured 
them as well as his hurry could permit againſt ſavages and 

| wild beaſts. The calamities of the Carthaginians put a pe · 
riod to the navigation of Africa; theſe families muſt neceſ- 
ſarily then either periſh or become ſavages. Beſides, were 
the ruins of theſe cities even ſtill in being, who is it that 
would venture into the woods and marſhes to make the 
diſcovery ? We find however, in Scylax and Polybius, that 
the Carthaginians had confiderable ſettlements on theſe 
coaſts, Theſe are the veſtiges of the cities of Hanno; 
| there are no other, from the ſame reaſon that there are no 
other of Carthage itſelf, | 
The Carthaginians were in the high road to wealth ; 
and had they gone ſo far as four degrees of north latitude, 
and fifteen of longitude, they would have diſcovered the 
gad coalt. They would then have had a trade of much 
greater importance than that which is carried on at preſent 
os that coalt, at a time when America ſeems to have de- 
Ws :raded the riches of all other countries. They would 
there have found treaſures, of which they could never 
have been deprived by the Romans. 
Very ſurpriſing things have been ſaid of the riches of 
Spain. If we may beheve Ariſtotle (a), the Phœnicians, 
who arrived at Tarteffus, found ſo much filver there, that 
their ſhips could not hold it all; and they made of this 
metal their meaneſt utenſils. The Carthaginians, accor- 
ding to Diodorus (b), found ſo much gold and ſilver in the 
Pyrenean mountains, that they adorned the anchors of their 
ſhips with it. But no foundation can be built on ſuch 
| popular reports, Let us therefore examine into the facts 
themſelves, | LET 
We find in a fragment of Polybius cited by,Strabo (c) that 

the ſilver mines at the ſource of the river Bætis, in which 
i WF forty thouſand men were employed, produced to the Ro- 
mans twenty-five thouſand drachmas a day, that is, about 
de millions of livres a year, at fifty livres to the mark. 


(z) Of wonderful things, (e) Lib. iii. 
b) Lib. vi, | | 
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The mountains that contained theſe mines were called the 
(a) Silver Mountains which ſhews they were the Potoſ 
of thoſe times. At preſent the mines of Hanover do not 
employ a fourth part of the workmen, and. yet they yield 
more. But as the Romans had not many copper-mines, 
and but few of ſilver; and as the Greeks knew none but the 
Attic mines, which were of little value, they might wel 
be aſtoniſhed at their abundance. 

In the war that broke out for the ſucceſſion of Spain, 1 
man called the marquis of Rhodes, of whom it was aid 
that he was ruined in golden mines, and inriched in Hol. 
pitals*, propoſed to the court of France to open the Pyte- 
nean mines. He alledged the example of the Tyrianz 
the Carthaginians, and the Romans, He was permitted 
to ſearch, but ſought in vain ; he ſtill alledged, and founl 
nothing. | 

The Carthaginians being maſters of the gold and filve 
trade, were willing to be ſo of the lead and pewter. Theſe 
metals were carried by land from the ports of Gaul up 
the ocean to thoſe of the Mediterranean. The Carthz 
ginians were deſirous of receiving them at the firſt hand; 
they ſent Himilco | to make a (b) ſettlement in the iſs 
called Caſſiterides, which are imagined to be thoſe df 
Scilly, gl ; 

Theſe voyages from Bætica into England have made 
ſome perſons imagine, that the Carthaginians knew the 
compaſs: but it is very certain, that they followed the 
coaſts. There needs no other proof than Himilco's being Jl 
four months in failing from the mouth of the Bætis to EN 
land: beſides the?famous piece of hiſtory of the Carthagini 
 (c)pilot, who being followed by a Roman veſſel, ran a-ground 
that he might not + ſhew her the way to England, plaich 


* He had ſome ſhare in their management, L 4: 4 
It appears from Pliny, that this Himilco was ſent at the ſame tim 
with Hanno; as in the time of Agathocles there were a Hanno and at 
Himilco, both chiefs of the Carthagenians, Mr. Dodwelt conjectur 
that theſe were the ſame; mere eſpecially, as the republick was then 
im its fopr'ching ſtate» See his Diſſertation on Hanno's Periplus, 
+ He*was rewarded by the ſenate of Carthage. 
(a) Mons Argentarius, (e) Strabo, Lib. iii. toward 
) Sce Feſtus Ayienus, the ond, | | 
| intimate 


Ch. VIII. OF LAWS. 39 


:ntimates that thoſe veſſels were very near the ſhore, when 

they fell in with each other. | 
The antients might have performed voyages, that would 
make one imagine they had the compaſs, though they had 
not. If a pilot was far from land, and during his voyage 
had ſuch ſerene weather, that in the night he could always 
ee a polar ſtar, and in the day the rifing and ſetting of the 
ſan, it is certain he might regulate his courſe as well as we 
do now by the compaſs: but this mult be a fortuitous caſe, 


and not a regular method of navigation. | 
| Weſccin the treaty which put an end to the firſt Punic 
Var, that Carthage was principally attentive to preſerve the 
empire of the ſea, and Rome that of the land. Hanno (a), 
in his negotiation with the Romans, declared that they 
ſhould not be ſuffered even to waſh their hands in the ſea 
of Sicily; they were not permitted to ſail beyond the pro- 
ontorium pulchrums; they were forbid to trade in Sicily *, 
WS vardinia, and Africa, except at Carthage: an exception 
WE that lets us ſee there was no deſign to favour them in their 
trade with that city, | | 
In early times there had been very great wars between 
Carthage aud Marſeilles + on the ſubje& of fiſhing. After 
the peace they entered jointly into the œconomical com- 
merce. Marſeilles at length grew jealous, eſpecially as 
being equal to her rival in induſtry, ſhe was become inferior 
to her in power, This ie the motive of her great fidelity 
bo the Romans, The war between the latter and the Car- 
thaginians in Spain was a ſource of riches to Marſeilles, 
which was now become their magazine. The ruin of Car- 
thage and Corinth ſtill increaſed the glory of Marſcilles, 
and had it not been for the civil wars, in which this repu- 
blic ought on no account to have engaged, ſhe would have 
been happy under the protection of the Romans, who had 

not the leaſt jealouſy of her commerce, 


In the parts ſubject to the Carthaginians. 

Carthaginienſium quoque exercitus cum ballam captis piſcatorum 
navibus ortum eſſet, ſe pe tudet unt, pacemque victis dederunt. Juſtin 
bh, xlui, cap. 5, | N 

(a) Frenthemius's Supplement to Livy, ad Decad, Lib. vi. 
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i C HA P. IX. 
Of the genius of the Romans as to maritime affairs, 


1 I E Romans laid no ſtreſs on any thing but their land 
forces, who were diſciplined to ſtand always firm, 
to fight on one ſpot, and there bravely to die. They could 
not like the practice of ſeamen, who firſt offer to fight, 
then flie, then return, conſtantly avoid danger, often make 
ule of ſtratagems, and ſeldom of force. This was not 
ſuitable to the genius of the * Greeks, much leſs to that of 
the Romans. | 

They deſtined therefore to the ſea only thoſe citizens 
who were not (a) conſiderable enough to have a place in 
their legions. Their marines were commdnly freed · men. 

At this time we have neither the ſame eſteem for land- 
forces, nor the ſame contempt for thoſe of the ſea. In the 
nrſt, (b) art is decreaſed; in the (e) ſecond, it is aug: 
mented: now things are generally eſteemed in proportion 
to the degree of ability requiſite to diſcharge them, 


CHAP, X. | 
Of the genius of the Romans with reſpect to commerce, 


bs 6 HE Romans were never diſtinguiſhed by a jealouſy 
for trade, They attacked Carthage as a rival, not 
as a trading nation. They favoured trading cities tho' they 
werc not ſubje& to them. Thus they increafed the power 
of Marſeilles by the ceſſion of a large territory. They 
were vaſtly afraid of barbarians; but had not the leaſt ap 
prehenſion from a trading people. Their genius, their glo- 
ry, their military education, and the very form of their go: 
vernment, eſtranged them from commerce. | 

In the city they were employed only about war, elect 
ons, factions, and law-ſuits; in the country, about agrt- 
culture; and, as for the provinces, a ſevere and tyrannica 
government was incompatible with commerce. 


* As Plato has obſerved, lib. iv. of laws. 
(a) Polybius, Lib. iv, on of the Roman grandeur. 
(b) Sce the Conſiderations on (e) Ibid. 


the cauſes of the rife and declenſi- 5 ö 
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But their politieal conſtitution was not more oppoſite to 
trade, than their law of nations. The people, /ays (a) 


Pamponius the civilian, with whom we have neither friend- 


« ſhip nor hoſpitality, nor alliance, are not our enemies; 
„% however if any thing belonging to us falls into their 
« hands, they are the proprietors of it; freemen become 
« their ſlaves; - and they are upon the ſame terms with 
« reſpe&t to us.“ cord 

Their civil law was not leſs oppreſſive. The law of Con- 
ſtantine, after having ſtigmatiſed as baſtards the children 
of perſons of a mean rank, who had been married to 
thoſe of a ſuperior ation, confounds women who keep a * 
ſhop for vending merchandizes, with ſlaves, with women 
who keep taverns, with actreſſes, with the daughters of 
thoſe who keep public ſtews, or who had been condemned 
to fight in the amphitheatre: This had its original in the 
ancient inſtitutions of the Romans, 

Lam not ignorant that Men prepoſſeſſed with theſe two 
ideas, that commerce is of the greateſt ſervice to a ſlate, 
2nd that the Romans had the beſt regulated government in 
the world, have believed that they greatly honoured and 
encouraged commerce; but the truth is, they ſeldom trou- 
bled their heads about it. | 


C:H.A-F, AK | 
Of the commerce of the Romans with the Barbarians. 


HE Romans having eredted Europe, Aſia, and Afri- 

ca into one vaſt empire; the weakneſs of the peo- 
ple and the tyranny of their laws united all the parts of this 
immenſe body. The Roman policy was then to avoid all 
communication with thoſe nations whom they had not ſub- 
dued: the fear of carrying to them the art of conquering, 
made them negle& the art of enriching themſelves. They 
made laws to hinder all commerce with barbarians. Let 
nobody, ſaid (b) Valens and Gratian, fend wine, oil or 
* other liquors to the barbarians, though it be only for 
11 Un mercimouiis publice præſuit. Leg. 5. cod. de natural. li- 

ts, ; No 

(a) Leg, y. ff, de Captivis. quæ res exportari non debeant, 
(b) Leg. ad barbaricam cod | 
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ce them to taſte. Let no one carry gold to them (a), add; 
&« Gratian, Valentinian, and Theodoſius; rather, if they 
« have any, let our ſubjects deprive them of it by ſtrat- 
« gem.“ The exportation (b) of iron was prohibited on 
pain of death, | 

Domitian, a prince of great timidity, ordered the (c) 
vines in Gaul to be pulled up; from a fear, no doubt, leſ 
their wines ſhould draw thither the barbarians. Probus and 
Julian, who had no ſuch fears, gave orders for their being 
planted again, | 

J am ſenſible that upon the declenſion of the Roman em 
pire, the barbarians obliged the Romans to eſtabliſh ſtaple 
towns (d), and to trade with them. But even this 8: 
proof that the minds of the Romans were averſe to com. 
Merce. | h 


CHAP. XII. 
I Of the commerce of the Romans with Arabia and the Indies 


HE trade to Arabia-Felix, and that to the Indies 
were the two branches, and almoſt the only ones of 
their foreign commerce. The Arabs were formerly what 
they are at this day, equally adicted to trade and robbery. 
Their immenſe deſarts on the one hand, and the riches 
which ſtrangers went thither in ſearch of, produced thele 
two effects, Theſe riches the Arabs found in their ſeas and 
foreſts, and as they fold much and purchaſed little, they drei 
to (e) themſelves the gold and filver of the Romans, The Ev 
ropeans trade with them ſtill in the ſame manner; the carayars 
of Aleppo, and the royal veſſel of Suez, carry thither in. 
menſe ſums *. | | 
Their commerce to the Indies was very conſiderable. 
Strabo (f) had been informed in Egypt, that they employ 


| ® The caravans of Aleppo and Suez carry thither anuually the to val 
of about two millions of livres, and as much more clandeſtinely; tit 
royal veſſel of Suez carries thither alſo two millions, 
(a) Leg. 2. cod. de commere. (d) See the Conſiderations 0 
& mercator. | the cauſes of the riſe and declesl: 
(b) Leg. 2. quæ res exportari on of the Roman grandeur. 
non debeant, and Procopius war (e) Pliny, Lib. vi. Chap, zh, 
of the Perſians, Book I. (f) Lib. ii. Pag. 81. ofthe 
(c) See the Chronicles of En- dition printed 1587. 
lebius and Cedrenus, | | | 
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ed in this navigation one hundred and twenty veſſels; this 
W commerce was carried on entirely with bullion. They 
ſent thither annually fifty millions of ſeſterces. Pliny (a) 


lays, that the merchandiſes brought from thence were ſold 


at Rome at Cent. per Cent, profit. He ſpeaks, I believe, 


too generally; if this trade had been fo vaſtly profitable e- 
very body would have been willing to engage in it, and then 
it would be at an end 


It will admit of a queſtion, whether the trade to Arabia 


and the Indies, was of any advantage to the Romans? 
They were 6bliged to export their bullion thither, though 


they had not, like us, the reſource of America, which 


W ſupplies what we ſend away. I am perſuaded that one of 
me reaſons of their encreaſing the value of their ſpecie by 


eſtabliſhing baſe coin, was the ſcarcity of ſilver, owing to 
the continual exportation of it to the Indies: and though 


W the commodities of this country were ſold at Rome at the 
| rate of Cent. per Cent. this profit of the Romans, being 


obtained from the Romans themſelves, could not enrich the 
empire. 


It may be alledged, on the other band, that this com- 


merce increaſed the Roman navigation, and of courſe their 
power; that new merchandiſes augmented their inland 
trade, gave encouragement to the arts, and employment 


to the induſtrious; that the number of ſubjects multiplied 
in proportion to the new means of ſupport ; that this new 


commerce was productive of luxury, which I have proved 
to be as favourable to a monarchical government, as fatal 
to a commonwealth ; that this eſtabliſhment was of the fame 
date as the fall of their republic; that the luxury of Rome 
was become neceſſary; and that it was extremely proper, 
that a city which had accumulated all the wealth of the uni- 
rerſe ſhould refund it by its luxury, 

We ſhall ſay but one word on their inland trade, Tts 
principal branch was the corn brought to Rome for the ſub- 


liltence of the people: but this was rather a political affair 


than a point of commerce. On this account the failors 


were favoured with ſome privileges (b), becauſe the ſafety 


of the empire depended on their vigilance. 


(a) Lib, vi. Chap. 23. Cod, Theodoc de Navicularüs, 
| CHAP. 


(b) Suet. in Claudio, Leg. vii. 
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CHAP. XIII. 
Of commerce after the deſtruction of the Weſtern Empir, 


6 OMMERCE was yet more undervalued after the 
invaſion of the Roman empire. The barbarous nz 
tions at firſt regarded it only as an opportunity for robbery, 
and when they had ſubdued the Romans, they honoured i 
no more than agriculture, and the _ profeſhons of 1 

conquered A N 
Soon was the commerce of Europe a intirely loſt, 
The nobility, who had every where the direction of affair, 
were in no pain about it, 
The laws of the (a) Viſigoths permitted private people v 
occupy half the beds of great rivers, provided the other 
half remained free for nets and boats. There mult har 
been very little trade i in countries n by theſe bat. 

barians , | 
In "thoſe times were e eſtabliſhed the ridiculous rights of 
eſcheatage and ſhipwrecks, Theſe men thought that (tran: 
gers not being united to them by any civil law, they owed 
them on the one hand no kind of jultice, and on the other 
no ſort of pity, 
In the narrow bounds which nature had originally pre 

. feribed to the people of the north, all were ſtrangers to 
them; and in their poverty they regarded all only as con- 
tributing to their riches, Being eſtabliſhed, before ther 
conqueſts, on the coaſts of a ſea of very little breadth and 
full of rocks, from theſe very rocks they drew their ſub: 

tene. | 

But the 3 who a laws for all the univerſe, 
had eſtabliſhed the moſt (b) humane ones with regard to 
ſhipwrecks. They ſuppreſſed the rapine of thoſe who in. 
habited the coaſts; and what was more ſtill, the rapacioul- 
. nels of their treaſuri ies (ec). 


a) Lib, vii. Titt 4. 5. 9. de ſicariis. 

(b) Toto titulo ff. de tend. (e) Leg, 1. cod. de Nadie 
rul 1. & naufrag & cod. naufra- -giis, 
gs, & leg. 3. ff. ad leg. Cornel. 


CHAP. XIV. 
A particular regulation, 


HE (a) law of the Viſigoths made however one re- 
gulation in favour of commerce. It ordained, that 
oreign merchants ſhould be judged, in the differences that 
role amongſt themſelves, by the laws and by judges of 
heir own nation, This was founded on an eſtabliſhed cu- 
om among all theſe mixed people, that every man ſhould 
ne under his own law: A cuſtom of which I ſhall ſpeak 
nore at large in another place. ; 


CHAP. XV. 
commerce after the decay of the Roman power in the 
; b Eaſt, 


HE Mahometans appeared, conquered, extended, 
and diſperſed themſelves, Egypt had particular 
orereigns; theſe carried on the commerce of India, and 
deing poſſeſſed of the merchandiſes of this country, drew to 
hemſelves the riches of all other nations. The ſultans 
ff Egypt were the moſt powerful princes of thoſe times. 
Hiſtory informs us with what a conſtant and well regulated 


ate they ſtopped the ardor, the fire, and the impetuoſity 
ff the cruſades. 


\ 


> <q H A f. XVI 
How commerce broke through the barbariſm of Europe. 


RISTOTLE's philoſophy being carried to the 

welt, pleaſed the ſubtil geniuſes, who were the vir- 
tuoli of thoſe times of ignorance, The ſchoolmen were 
nfatuated with it, and derived from hence (b) their doc- 
ine on lending upon intereſt; this they confounded with 
ulury, and condemned. Hence commerce, which was the 
poteſhon only of mean perſons, became that of knaves : 


(2) Lib. ii. Tit, 3. $. 2. Cap, 9. and 10. 
(d) See Ariſtot, polit. Lib, i, 


for 
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for whenever a thing is forbidden, which nature permits g 
_ requires, it is only making thoſe who do it diſho. 
neſt, 

Commerce was transferred to a nation covered with ig. 
famy ; and was ſoon rank'd with the moſt ſhameful uſury, 
with monopolies, with the levying of ſubſidies, and with 
all the diſhoneſt means of acquiring wealth, | 

The Jews *, inriched by their exactions, were pillaged 
by the tyranny of princes; which pleaſed indeed, but did 
not caſe the people, Ty ts 

What paſſed in England may ſerve to give us an idea af 
what was done in other countries. King (a) John having 
impriſoned the Jews, in order to obtain their wealth; there 
were few who had_not at leaſt one of their eyes plucked 
out, Thus did that king influence his court of juſtice, 4 
certain Je who had a tooth pulled out every day for ſerei 
days ſucceſſively, gave ten thouſand marks of ſilver fu 
the eighth, Henry III, extorted from Aaron a Jew, at 
York, fourteen thouſand marks of filver, and ten thouſand for 
the queen. In thoſe times they did by violence, what is non 
done in Poland with ſome ſemblance of moderation. As 
princes could not dive into the purſes of their ſubjects, be- 
cauſe of their privileges, they put the Jews to the torture, 
who were not conſidered as citizens. | 

At laſt a cuſtom was introduced of conſiſcating the effeds 
of thoſe Jews who embraced chriltianity. This ridiculous 
cuſtom is known only by the (b) law, which ſuppreſſed it 
The moſt vain and trifling reaſons were given in juſtihcation 
of that proceeding it was alledged, that it was proper t9 

try them, in order to be certain that they had entirely 

| ſhook of the ſlayery of the devil. But it is evident, that 
this confiſcation was a. ſpecies of the right of + amortilati 


* See in Marca Hiſpanica the conſtitutions of Arragon in the yea 
1228, and 1353; and in Bruſſel, the agreement in the year 13%, 
between the king. the counteſs of Champagne, and Guy of Damp! 
erre. 

＋ In France the Jews, were ſlaves in mor tmain, and the lords theilt 
ſucceſſors. Mr. Bruſſel mentions an agreement made in the yy 
1206, between the king and Thibaut count of Champaign, by _ 

(a) Stowes's Survey of Lon (b) The Edict paſſed at Pal 

don. Book iii. Pag. 54. le, April 4, 1392. k- 
\ | 8 8 j 


on, to recompenſe the prince, or the lords, for the taxes 


levied on the Jews, which ceaſed on their embracing chri- 
tianity, In thoſe times men, like lands, were regarded 
as property. I cannot help remarking by the way how this 
nation has been ſported with from one age to another: at 
one time, their effects were confiſcated when they were 
willing to become chriſtians ; and at another, if they refuſ- 
ed to tura chriſtians they were ordered to be burnt, | 

In the mean time, commerce was ſeen to ariſe from the 
boſom of vexation and deſpair, © The Jews, proſcribed by 
wros from every country, found out the way of ſaving their 
effects, By this means they rendered their retreats. for e- 


get rid of their perſons yet they did not chuſe-to get rid of 
their money. | 83 | 
The * Jews invented letters of exchange; commerce, 


maintaining every where its ground; the richeſt merchant 
imperceptibly where-ever he pleaſed. _ | 
The theologians were obliged to limit their principles; 
and commerce, which they had before connected by main 
force with knayery, re-entered, if I may ſo expreſs my 
ſelf, the boſom of probity. 55 5 

Thus we owe to the ſpeculatiuns of the ſchoolmen all 
the misfortunes which accompanied the deſtruction of com- 
merce; and to the avarice of princes, the eſtabliſhment 
of a practice which puts it in ſome meaſure out of their 
power, 3 ah x 
From this time it became neceſſary, that princes ſhould 
gorern with more prudence, than they themſelves could 
erer have imagined ; for great exertions of authority were, 
in the event, found to be impolitic; and from experience 
tis manifeſt, that nothing but the gopdneſs and, lenity of a 
preroment can make it flouriſh, © © 
* agreed, that the Jews of the one ſhould not lend in the lands of 
It is known, that under Philip-Auguſtus and Philip the Long, the 
Jews who were chaſed from France took refuge in Lombardy, and 


that there they gave to foreign merchants and travellers, ſecret letters 


mn upon thoſe to whom they had intruſted their effects in France, 
hich were accepted, , - 4 > ey 


We 


der ſixed; for though princes might have been willing to 


by this means became capable of eluding violence, and of 


having none but inviſible effects, which he could convey 
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We begin to be cured of Machiaveliſm, and recoye; 
from it every day. More moderation is become neceſſary 
in the councils of princes. What would formerly have been 
called a matter-ſtroke in politics, would be now indepen. 
dent of the horror it might occaſion, the greateſt impry- 
dence, | | 

Happy is it for men that they are in a ſituation, in which, 
though their paſſions prompt them to be wicked, it is how: 
ever for their intereſt to be humane and virtuous 


CH AP. XVII. 


The diſcovery of twa new worlds, and in what mannzr 
Europe zs affected by it, 


HE compaſs opened, if I may fo expreſs myſelf, the 
univerſe, Aſia and Africa were found, of which ci. 
ly ſome borders were known; and America, of which we 
knew nothing. * 
The Portugueſe, failing on the Atlantic ocean, diſco. 
vered the moſt ſouthern point of Africa: they ſaw a u 
ſea, which carried them to the Eaſt- Indies. Their dar 
gers upon this ſea, the diſcovery of Mozambique, Meld 
and Calicut, have been ſung by Camoens, whoſe poem 
make us feel ſomething of the charms of the Odyſſey, and 
the magnificence of the Æneid. 
The Venetians had hitherto carried on the trade of the 
Indies through the Turkiſh dominions, and purſued its 


the midit of oppreſſions and diſcouragements, By the & 
covery of the cape of Good-hope, and thoſe which wet 


made ſome time after, Italy was no longer the centred 
the trading world; it was, if I may be permitted the et 
preſſion, only a corner of the univerſe, and is {il 
The commerce even of the Levant depending now on thi 


ol the great trading nations to both the Indies, Italy can be 
no more than an acceſlory, Þ>>_ e e 


The Portugueſe traded to the Indies in right of conquel. 

The (a) conſtraining laws, which the Dutch at preſent m- 

oſe on the commerce of the little Indian princes, had bee 
eſtabliſhed before by the Portugueſe, | 


The 
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The fortune of the houſe of Auſtria was prodigious, 
Charles V. ſucceeded to the poſſeſſion of Burgundy, Ca- 
ſtile, and Aragon; he arrived afterwards at the imperial 
dignity; and to procure him a new kind of grandeur, the 
unirerſe extended itſelf, and there was ſeen a new world 
paying him obeiſance. ES 

Chriſtopher Columbus diſcovered America; and though | 

Spain ſent thither only a force ſo ſmall that the leaſt prince 
in Europe could have ſent the fame; yet it ſubdued-two vaſt 
empires, and other great ſtates. 
While the Spaniards diſcovered and conquered the weſt, 
the Portugueſe puſhed their conqueſts and diſcoveries in the 
eat, Theſe two nations met each other; they had re. 
courſe to pope Alexander VI. who made the celebrated 
line of partition, and adjudged the great proceſs. 

But the other nations of Europe would not ſuffer them 
quietly to enjoy their ſhares, Ihe Dutch chaſed the Por- 
twourſe from almoſt all their ſettlements in the Eaſt-In- 
dies; and ſeveral other nations planted colonies in Ame- 
rica, | . 
The Spaniards conſidered theſe new- diſcovered coun- 
tries, as the ſubject of conqueſt ; while others, more re- 
fned in their views, found them to be the proper ſubjects 
of commerce, and upon this principle directed their pro- 
ceedings, Hence ſeveral nations have conducted them. 
ſelres with ſo much wiſdom that they have given a kind of 
ſoyereignty to companies of merchants, who governing theſe 
far diſtant countries only with a view to trade, have made 
t A great acceſſary power, without embaraſſing the principal 
, ate. 5 

The colonies they have formed are under a kind of de- 
pendence, of which there is ſcarcely an inſtance in all the 
colonies of the ancients; whether we conſider them as hold- 
ing of the (tate itſelf, or of ſome trading company eſtabliſh- 
ed in the ſtate, 1 | 5 

The deſign of theſe colonies is to trade on more advan- 
tageous conditions than could otherwiſe be done with the 
neighbouring people, with whom all advantages are reci. 
procal, It has been eſtabliſhed, that the “ metropolis, or 


* This, in the language of the ancicnts, is the ſtate which founded 
the colony, | 


. 55 mother 


. 
cen 


* 


Thi 


50 THE FINA T B. XXI. 


mother country, alone ſhall trade in the colonies, and tlat 
from very good reaſon: becauſe the deſign of the ſettlement 
was the extenſion of commerce, pot the foundation of a city 
or of a new empire, a 

Thus it is ſtill a fundamental law of Europe, that all 
commerce with a foreign colony ſhall be regarded. as a meer 
monopoly, puniſhable by the laws of the country; and.in 
this caſe we are not to be directed by the laws and prece. 
dents of the + ancients, which are not at all applicable. 

It is likewiſe acknowledged, that a commerce eſtabliſhed 
between the mother countries does not include a permiſſion 
to trade in the colonies; for theſe always continue in a ſtate 
of prohibition. 

The diſadvantage of a colony that loſes the liberty of 
commerce, is viſibly compenſated by the protection of the 
mother country, who defends it by her arms, or ſupports 
it by her laws. 

From hence follows a third law of Europe, that when a 
foreign commerce with a colony is prohibited, it is not 
lawful to trade in thoſe ſeas, except in ſuch caſes as arc 
excepted by treaty. ; 

Nations who are with reſpect to the whole vniverle, 
what individuals are in a ſtate, like theſe are governed by 
the law of nature, and by particular laws of their own ma- 
king, One nation may relign to another the ſea, as well 
as the land. The Carthaginians forbad (a) the Romans 
to ſail beyond certain Jimits, as the Greeks had obliged 
the king of Perſia to keep as far diſtant from the ſea- coaſt 
as a horſe could gallop. 

The great diſtance of our colonies is not an inconveni- 
ence that affects their ſafety; for if the mother country, 
on whom they depend for their defence, is far diſtant, 10 
leſs diſtant are thoſe nations by whom they may be afraid 
of being conquered, | 


+ Except the Carthaginians, as we ſee by the treaty which put an 
end to the ſirſt Punic war. DE 

* The King of Perſia obliged himſelf by treaty, not to fail with any 
veſſel of war beyond the Cyancan Rocks, and the Chelidonean Iſls, 
Plutarch in the life of Cimon, | 
(a) Polybius Lib. itt, 
Beſides 


Ch, X VII. 


Beſides, this diſtance is the cauſe that thoſe who are e- 
{abliſhed there cannot conform to the manner of living in 
a climate ſo different from their own; they are obliged 
therefore to draw from the mother-country all the conve- 
niencies of life. The (a) Carthaginians, to render the 
Sardinians and Corſicans more dependent, forbad their 
planting, ſowing, or doing any thing of the like kind un- 
der pain of death ſo that they ſupplied them with necef- 
firies from Africa. The Europeans have compaſſed the 
ſame thing, without having recourſe to ſuch ſevere laws. 
Our colonies in the Carribee iſlands are under an admi. 
table regulation in this reſpect; the ſubject of their com- 
merce is what we neither have, nor can produce; and they 
want what is the ſubject of ours. | 

A conſequence of the diſcovery of America was the con- 
nefting Aſia and Africa with Europe; it furniſhed materials 
fora trade with that vaſt part of Aſia, known by the name 

of the Eaſt-Indie's. Silver that metal ſo uſeful as the me- 


the greateſt commerce in the world. In fine, the navigation 


labour in the mines, and to cultivate the lands of America. 


Europe is arrived to ſo high a degree of power, that no- 
thing in hiſtory can be compared to it. Whether we con- 
hder the immenſity of its expences, the grandeur of its en- 


gagements, the number of its troops, and the regular pay- 


ment even of thoſe that are leaſt ſerviceable, and which are 


kept only for oſtentation. | 

Father Duhalde ſays (b), that the interior trade of Chi- 
na is much greater than that of all Europe. That might 
be, if our foreign trade did not augment our inland com- 
merce. Europe carries on the trade and navigation of 


and Holland, do nearly that of Europe. 


{a) Ariſtotle on wondersul 


| (b) Tome II. Pag. 176. 
tungs Lib. viii, Dec. 2. | 
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dium of commerce, became now as a merchandiſe, the baſis of 


to Africa became neceſſary, in order to furniſh us with men to 


the other three parts of the world; as France, England, 


| 
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| C HAP. XVIII. 
Of the Riches which Spain drew from America, 


F Europe * has derived ſo many advantages from th; 
American trade, it ſeems natural to imagine, that Spain 

muſt have derived much greater. She drew from the 
newly-diſcovered world ſo prodigious a quantity of golf 
and filyer, that all we had before could not be compare 
to it. | 

But (what one could never have expected) this pret 
kingdom was every where baffled by its misfortune, 
Philip IT, who ſucceeded Charles V. was obliged to male 
the celebrated bankruptcy known to all the world. Ther 
never was a prince who ſuffered more from the murmur 
the inſolence, and the revolt of troops conſtantly ill paid, 

From this time the monarchy of Spain has been inceſſat 
ly declining, This has been owing to an interior and phy 
{ical defect in the nature of theſe riches, which renden 
them vain; a defect which increaſes every day. : 

Gold and filver are either a fictitious, or a repreſentatir 
wealth. The repreſentative ſigns of wealth are extreme 
durable, and, in their own nature, but little ſubje& to de 
cay. But the more they are multiplied, the more the 
loſe their value, becauſe the fewer are the things whit 
they repreſent, | 

The Spaniards, after the conqueſt of Mexico and Pen 
abandoned their natural riches, in purſuit of a repreſe 
tative wealth which daily degraded itſelf, Gold and ſi Wh 
were extremely ſcarce in Europe; and Spain becoming al WW: 
of a ſudden miſtreſs of a prodigious quantity of theſe ne 
tals, conceived- hopes to which ſhe never before aſpire 
The wealth ſhe found in the conquered countries, greats 
it was, did not however equal that of their mines, Ti 
Indians concealed part of them; and beſides, theſe peoplt 
who made no other uſe of gold and filver than to give mi 
aificence to the temples of their gods, and to the pal 
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* This has been already ſhewn in a ſmall ireatiſe, written by ® 
author about twenty years ago; which has been almoſt intirel) i 
p orated in the preſent work. if 
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ok their kings, ſought not for it with an avarice like ours. 
In ſhort; they had not the ſecret of drawing theſe metals: 
from every mine; but only from thoſe in which the ſepa- 
ration might be made with fire: They were ſtrangers to 
© the manner of making uſe of mercury, and perhaps to mer 
W cury itſelf, 98 | 
However, it was not long before the ſpecie of Europe 
vas doubled; this appeared from the price of commodities: 
E which every where was doubled. | | | 
= The Spaniards raked into the mines, ſcooped out moun- 
keins, invented machines to draw out water, to break the 
ore and ſeparate it; and, as they ſported with the lives of 
me Indians, they forced them to labour without mercy, 
As the ſpecie of Europe ſoon doubled, the profit of Spain 
W diminiſhed in the ſame proportion, and they had every year 
W but the ſame quantity of a metal, which was become by 
W one half leſs precious, 
In double the- time the ſpecie ſtill doubled, and the profit 
bell diminiſhed another half. 
= 1: diminiſhed even more than half: let us ſee in what 
WE manner; N 
Io extract the gold from the mines, to give it the re- 
W quilite preparations, and to import it into Europe, muſt be 
attended with ſome certain expence; I will ſuppoſe this to 
be as 1 to 64; When the ſpecie was once doubled, and 
W conſequently became by one half leſs precious, the expence 
Vas as 2 to 64; Thus the galloons which brought to Spain 
the ſame quantity of gold, brought a thing which really 
vas of leſs value by one half, though the expences attend. 
ing it had been one half higher. 3 8 
It we proceed donbling and doubling, we ſhall find in this 
progreſſion the cauſe of the impotency of the wealth of Spain. 
t is about two hundred years ſince they have begun to 
work their Indian mines. I ſuppoſe the quantity of ſpecie 
at preſent in the trading world is to that before the diſco- 
very of the Indies, as 32 is to 1; that is, it has been dou- 
bled five times: in two hundred years more the ſame quan- 
tity wyl be to that before the diſcovery, as 64 is to one; 
"it is, it will be doubled once more. Now at preſent; 
; 17 (a) quintals of ore yield four, ſive, and ſix ounces of 


N (i) See Frezier's Voyages. 
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gold and when it yields only two, the miner receives ng 
more from it than his expences. In two hundred years if 
it yields only four, this too will only defray his charges. 
There will then be but little profit to be drawn from the 
gold mines. The ſame reaſoning will hold goed of ſilver, 
except that the working of the ſilver mines is a little more 
advantageous than thoſe of gold, 

But, if mines ſhould be diſcovered ſo fruitful as to gire 
a much greater profit, the more fruitful they will be, the 
ſooner the profit will ceaſe. 

The Portugueſe in Braſil have found mines of gold ſo 
rich, that they muſt neceſſarily very ſoon make a conſider. 
able diminution in the profits of thoſe of Spain, as well az 
in their own. 

I have frequently heard people deplore the blindneſs of 
the court of France, who repulſed Chriſtopher Columbus, 
when he made the propoſal of diſcovering the Indies, In- 
decd they did, tho' perhaps without deſign, an act of the 
greateſt wiſdom, Spain has behaved like the fooliſh king, 
who deſired that every thing he touched might be converted 
into gold, and who was obliged to beg of the gods to put 
an end to his miſery. 

The companies and banks eſtabliſhed in many nations, 
have put a finiſhing ſtroke to the lowering of gold and fi- 
ver, as a ſign or repreſentation of riches; for by new fe- 
tions they have multiplied in ſuch a manner the ſigns of 
wealth, that gold and filver having this office only in part, 
are become leſs precious. | 

Thus public credit ſerves inſtead of mines, and dimi- 
niſhes the profit, which the Spainards draw from theirs. 

True it is, that the Dutch trade to the Eaſt-Indies has 
increaſed, in ſome meaſure, the value of the Spaniſh mer- 
chandiſe; for, as they carry bullion, and give it in ex- 
change for the merchandiſes of the eaſt, they eaſe the 
Spaniards of part of a commodity, which in Europe, abounds 
too much, | 

And this trade, which may indirectly be regarded 3s 
that of Spain, is as advantageous to that nation, as to thoſe 
who are directly employed in carrying it on. 

From what has been ſaid, we may form a judgment uf 


the laſt order of the council of Spain, which prohibits the 
3 1 
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making uſe of gold and filyer in gildings and other ſuper- 
| Auities: a decree as ridiculous as as it would be for the 
| lates of Holland to prohibit the conſumption of ſpices. _ 

My reaſoning does not hold good againſt all mines; 
| thoſe of Germany and Hungary, which produce little more 
than the expence of working them, are extremely uſeful, 
They are found in the principal ſtate; they employ many 
thouſand men, who there conſume their ſuperfluous com- 
| modities; and they are properly a manufacture of the 
| country, 

The mines of Germany and Hungary promote the culture 
of land; the working of thoſe of Mexico and Peru de- 
ſtroys it, | 

The Indies and Spain, are two powers under the ſame 
maſter; but the Indies are the principal, while Spain is enly 
an acceſſory. *Tis in vain for politics to attempt to bring 
back the principal to the acceſſory; the Indies will always 

draw Spain to themſelves, | | 
of the merchandiſes to the value of about fifty millions 
of livres annually ſent to the Indies, Spain furniſhes only 
two millions and a half: the Indies trade for fifty millions 
the Spaniards for two and a half, | 

That muſt be a bad kind of riches which depends on ac» 
cident, and not on the induſtry of a nation, on the number 
of its inhabitants, and on the cultivation of its lands. 
The king of Spain, who receiyes great ſums from his 
cuſtom-houſe at Cadiz, is in this reſpe& only a rich indi- 
vidual in a ſtate extremely poor. Every thing paſſes be- 
tween ſtrangers and himſelf, while his ſubjects have ſcaree- 
ly any ſhare in it: this commerce is independent both of 
the good and bad fortune of his kingdom. SER 

Were ſome provinces of Caſtile able to give him a ſam 
equal to that of the cuſtom-houſe of Cadiz, his power 
would be much greater: his riches would be the effect of 
the wealth of the country: theſe provinces would animate 
all the others, and they would be all together more ca- 
pable of ſupporting their reſpective charges: inſtead of a 
Neat treaſury, he would have a great people, , ; 


CHAP, 


56 THE SPIRIT B. XII 


e H A P. XIX; 
A problem, 


T is not for me to decide the queſtion, whether if Spain 
be not herſelf able to carry on the trade of the Indies, 

it would not be better to leave it open to ſtrangers, I will 
only ſay, that it is for her advantage to load this com- 
merce with as few obſtacles as politics will permit. When 
the merchandiſes, which ſeveral nations ſend to the In. 
dies, are very dear, the inhabitants of that country give x 
great deal of their commodities which are gold and yer, 
for very little of thoſe of foreigners: the contrary to this 
happens when they are at a low price. It would perhaps 
be of uſe, that theſe nations ſhould underſell each other, 
that by this means the merchandiſes carried to the Indies 
might be always cheap. Theſe are principles which de- 
ſerve to be examined, without ſeparating them howerer 
from other conſiderations: the ſafety of the Indies, the 
advantages of one only cuſtom-houſe, the danger of making 
great alterations, and the foreſeen inconveniencies, which 
— often leſs dangerous than thoſe which cannot be tore- 

cen. 


BOOK XXII. 


O Laws in relation to the uſe of money. 


CHAP. I. 
The reaſon of the uſe of money, 


EOPLE who have few merchandiſes, as ſavages, 

and among civilized nations, thoſe who have only 
two or three ſpecies, trade by exchange. Thus the cara» 
vans of moors-who go to Tambactu, in the heart of Africa, 
have no need of money, for they exchange their ſalt for 
gad. The Moor puts his ſalt in a heap, and the Negro 
his duſt, in another; if there is not gold enough, the Moor 
takes away ſome of his ſalt, or the Negro adds more gold, 
ill both parties are agreed. 

But when a nation traffics with a great variety of 
merchandiſes, money becomes neceſſary; becauſe a metal 
cally carried from place to place, ſaves the great expences, 
which people would be obliged to be at, if they always 
proceeded by exchange. 

All nations having reciprocal wants, it frequently happens 
that one is deſirous of a large quantity of the other's merchan- 
diſes, when the latter will have very little of theirs, though 
vith reſpe& to another nation the caſe is directly oppoſite, 
But when nations have money, and proceed by buying and 
ſelling, thoſe who take molt merchandiſes, pay the balance 
in ſpecie. And there is this difference, that in the caſe of 
buying, the trade carried on is in proportion to the wants 
of the nation that has the greateſt demands; whilſt in bar- 
tering, the trade is only according to the wants of the 
nation, whoſe demands are the feweſt, without which this 


aſt would be under an impoſſibility of balancing its ac- 
counts, 


other; that is, they have ſuch a relative value, that ve 


| in the carl of Pembroke's cabinet, 
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CHAP. I. 
Of the nature of money. 


& .»—- * oh — 


ONE Vis a ſign which repreſents the value of {|| 
merchandiſes. Metal is taken for this ſign as being 
durable“, becauſe it conſumes but little by uſe ; and be- 
cauſe, without being deſtroyed, it is capable of many d. 
viſions. A precious metal has been choſen as a ſign, 2 
being molt portable. A metal is moſt proper for a con. 
mon meaſure, becauſe it can be eaſily reduced to the ſame 
ſtandard. Every ſtate fixes upon it a particular impreſſicn, 
to the end that the form may correſpond with the. ſtandard 
and the weight, and that both may be known by inſpedicn 
only. | | 
The Athenians, not having the uſe of metals, made uſe 
of oxen , and the Romans of ſheep : but one ox is not 
the ſame as another ox, in the manner that one piece df 
metal may be the ſame as another, ; 
As ſpecie is the ſign of the value of merchandiſes, paper 
is the ſign of the value of ſpecie ; and when it is of -the 
right ſort, it repreſents this value in ſuch a manner, that 
as to the effects produced by it, there is not the lea 
difference. 

In the ſame manner, as money is the ſign and repre- 
ſentative of a thing, every thing, is a ſign and repre 
ſeatative of money; and the ſtate is in a proſperou 
condition, when on the one hand, money perfectly te- 
preſents all things; and on the other, all things perfe- 
ly repreſeat money, and are reciprocally the ſigns of each 


may have the one as ſoon as we have the other, This 
never happens in any other than a moderate government, 
nor does it always happen there: for example, if the lays 
favour the diſhoneſt debtor, his effects are no longer a te- 


The ſalt made uſe of for this purpoſe in Abyſſinia has this defect, 
that it is continually waſting away. | | 

+ Herodotus, in Clio, tells us that the Lydians found out the art of 
coining money; the Greeks learnt it from them; the Athenian coin 


had the impreſſion of their antient ox, I have ſen one of theſe pieces 


pre ſentatiſe 
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preſentative or ſign of money. With regard to a deſpotic 

government, it would be a prodigy, did things there repre- 
| ſent their ſign. Tyranny and diſtruſt makes every one bury* 
bis ſpecie: things are not there then the repreſentative 
| of money. ; | | 

Legiſlators have ſometimes had the art, not only to 
make things, in. their own nature, the repreſentative of 
ſpecie, but to convert them even into ſpecie, like the cur- 
tent coin, Cæſar, when he was (a) dictator, permitted 
debtors to give their lands in payment to their creditors, 
at the price they were worth before the civil war. (b) 
Tiberius ordered, that thoſe who deſired ſpecie ſhould have 
it from the public treaſury, on binding over their lands to 
double the value, Under Cæſar, the lands were the money 
which payed all debts : under Tiberius, ten thouſand 
ſeſterces in land became as current money, equal to five 
thouſand ſeſterces in ſilver. 

The magna Charta of England provides againſt the ſeiſ- 
ing the lands or revenues of a debtor, when his moveable 
Nor perſonal goods are ſufficient to pay, and he is willing to 
gire them up to his creditors : by this means all the goods 
of an Engliſhman repreſented money. 

The laws of the Germans conſtituted money a ſatisfacti- 
on for the injuries that were committed, and for the ſuf- 
ferings due to guilt, But as there was but very little ſpecie 
n the country, they again conſtituted this money to be paid 
in goods or chattels, This we find appointed in a Saxon 
law, with certain regulations ſuitable to the eaſe and con- 
renience of the ſeveral ranks of people. At firſt (c) the 
law declared the value of a ſcu in cattle; the ſou of two 
tremiſes anſwered to an ox of twelve months, or to an 
eve with her lamb; that of three tremiſes, was worth an 
0x of fixteen months. With theſe people money became 


ale, goods, and merchandiſe ; and theſe again became 
; WH money, 


It is an ancient cuſtom in Algiers, for the father of a family to 
„bes treaſure concealed in the earth. Hiſt. of the Kingdom of Al- 
ders, by Logier de Taſſis. N | | 
f (a) Cæſar on the civil War, (c) The Laws of the Saxons 
n Dok ii. Chap. 18. 
5 (5) Tacitus, Ib. vi. 


Money. 
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Money is not only a ſign of things; it is alſo a ſign a4 


repreſentative of money, as we ſhall ſee in the chapter « || 
exchange. | 
HA. IN. 
OF ideal money. | 
HERE is both real and ideal money. Ciril. 
zed nations generally make uſe of ideal money, 
only becauſe they have converted their real money into 
ideal. At firſt their real money was ſome metal of 1 cet. 
tain weight and ſtandard : but ſoon diſhoneſty or wat 
made them retrench a part of the metal from every picc: 
of money, to which they left the ſame name ; for example 
from a livre at a pound weight they took half the filver, 
and ſtill continued to call it a livre; the piece which wa 
the twentieth part of a pound of ſilver, they continued to 
call a ſou, though it is no more the twentieth part of thi 
pound of ſilver. By this means the livre is an ideal livre, 
and the ſou an ideal ſon. Thus of the other ſabdiviſions 
and ſo far may this be carried, that what we call a livre 
may be only a ſmall part of the original livre or pound 
which renders it {till more ideal. It may even happen, tha 
we may have no piece of money of the preciſe value of: 
livre, nor any piece exactly worth a ſou: then the lite 
and the ſou will be purely ideal. They may give to an) 
piece of money the denomination of as many livres and? 
many ſous as they pleaſe; the variation may be continual 
| becauſe it is as eaſy to give another name to a thing, 4s | 
is difficult to change the thing itſelf. 

To take away the ſource of this abuſe, it would be i! 
excellent law for all countries, who are deſirous of makin} 
commerce flouriſh, to ordain, that none but rea] mone) 
ſhould be current ; and, to prevent any methods from be: 
ing taken, to render it ideal. 

Nothing ought to be ſo exempt from variation, as thit 
Which is the common meaſure of all. i 

Trade is in its own nature extremely uncertain: and" 
is a great evil to add a new uncertainty to that which b 
founded on the nature of the thing. 4 _ 
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CHAP. IV, 
Of the quantity of gold and ſilver. 


HILE civilized nations are the miſtreſſes of the 
| world, gold and ſilver, whether they draw it from 
| amongſt themſelves, or fetch it from the mines, mult in- 
& creaſe eyery day. On the contrary, it diminiſhes when 
© barbarous nations prevail, We know how great was the 
© ſcarcity of theſe metals, when the Goths and Vandals on 
the one (ide, and on the other the Saracens and Tartars, 
broke in like a torrent on the civilized world. | 


4 CHAT, 
The ſame ſubject continuud. 


H E bullion drawn from the American mines, im- 
ported into Europe, and from thence ſent to the 
Faſt, has greatly promoted the navigation of the European 
nations; for it is a merchandiſe which Europe receives in 
exchange from America, and which ſhe ſends in exchange 
to the Indies. A prodigious quantity of gold and ſilver is 
| therefore an advantage, when we conlider theſe metals as 
a merchandiſe : but, *tis otherwiſe when we conſider them 
asa ſign; becauſe their abundance gives an allay to their 
quality as a ſign, which is chiefly founded on thcir ſcarcity, 
Before the firſt Punic war, copper was to filver as (a) 
050 to 1*; it is at preſent nearly as 73 and a half to one. 
When the proportion ſhall be as it was formerly, ſilver will 
better perform its office as a ſign, 


| CHAP. VI. 
The reaſon why intereſt was lowered one half aſter the con- 
queſt of the Indies. 


t Y ARCIL ASSO informs us (b), that in Spain aſter the 
conqueſt of the Indies, the intereſt which was at 


_ * Suppoling a mark or eight ounces of ſilver to be worth forty nine 

lire, and copper twenty ſols per pound, | 
) See Chap. 12. of this Book. (b) iſt of ehe civil Wars of 
; the Spaniards in the Weit-Ingics, 

Vor. II. A 1 
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ten per cent. fell to five. This was a neceſſary conſe 
quence. A great quantity of ſpecie being all of a ſudde 
brought into Europe, much fewer perſons had need o 
money. The price of all things increaſed, while the yaly 
of money diminiſhed : the proportion was then broke, 
and all the old debts were diſcharged, We may recolle 
the time of the ſyſtem f; when every thing was at à high 
price except ſpecie, Thoſe that had money after the co. 
quelt of the Indies, were obliged to lower the price or hit 
of their merchandiſe ; that is, in other words, their intereſ. 

From this time they were unable to bring intereſt 9 
its antient ſtandard, becauſe the quantity of ſpecie brought 
to Europe has been annually increaſing. Beſides, as the 
public funds of ſome ſtates, founded on riches procured by 
commerce, gave but a very ſmall intereſt, it became nec. 
fary for the contracts of individuals to be regulated h 
theſe. In ſhort, the courſe of exchange having rendered 
the conveying of ſpecie from one country to another re 
markably eaſy, money cannot be ſcarce in a place when 
they may be ſo readily ſupplied with it, by thoſe who hare 
zt in plenty. 


CHAP. VII. 
How the price of things is ft in the variation of ti: 
fren of riches. 


ONEY is the price of merchandiſes or manufaQurs 

But how ſhall we fix this price? or in other word, 
by what piece of money is every thing to be repreſented! 
If we compare the maſs of gold and ſilver in the whole 
world, with the quantity of merchandiſes tkerein contained, 
it is certain that every commodity or merchandiſe in pu- 
ticular, may be compared to a certain portion of the intire 
maſs of gold and ſilver. As the total of the one 1st0 
total of the other, ſo part of the one will be to part of the 
other. Let us ſuppoſe, that there is only one commodity 
or merchandiſe in the world, or only one to be purchaſcd, 
and that this is diviſible like money: a part of this mer- 
chandiſe will anſwer to a part of the mafs of gold and il 
ver; the half of the total of the one, to the half of the 


+ In France, Mr, Law's project was called by this name, * 
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total of the other; the tenth, the hundredth, the thouſandth 
| part of the one, to the tenth, the hundredth, the thou- 
* ſandth part of the other. But as that which conſtitutes 
property amongſt mankind is not all at once in trade; and 
as the metals or money, which are the ſign of property 
are not all in trade at the ſame time; the price is fixed in 
the compoand ratio of the total of things with the total of 
© ſons, and that of the total of things in trade with the total 
ol ſigns in trade alſo: And as the things which are not in 
trade to-day may be in trade to-morrow, and the ſigns not 
| now in trade may enter into trade at the {ame time, the eſta- 
© blihment of the price of things always fundamentally de- 
E pcnds on the proportion of the total of things to the total of 
bers. 

Thus the prince or the magiſtrate can no more aſcertain 
the value of the merchandiſes, than he can eſtabliſh by a 
Qcree that the relation one has to ten, is equal to that of 
one to twenty. Julian's (a) lowering the price of provi- 
lions at Antioch, was the cauſe of a moſt terrible famine. 


CHAP, VIIL 
The ſame ſutjed continued. 


HE negroes on the coaſt of Africa have a ſign of 
| value without money. It is a ſign merely ideal, 
| founded on the degree of eſteem which they fix in their 
minds for every merchandiſe, in proportion to the need 
they have of it. A certain commodity or merchandiſe is 
worth three macoutes; another, ſix macoutes; another 
ien macoutes ; that is, as if they ſaid ſimply three, fix, 
and ten. The price is formed by a compariſon of all mer- 
| chandifes with each other. They have therefore no par- 
{ ticular money; but each kind of merchandiſe is money to- 
the other, 

Let us for a moment tansfer to our ſelves this manner 
of valuing things, and join it to ours: all the merchandiſes 
and goods in the world, or elſe all the merchandiſes or ma- 
nufattures of a ſtate, particularly conſide red as ſeperate 
from all others, would be worth a certtain number of ma- 
coutes; and, dividing the money of this ſtate into as many 

(a) Hiſtory of the Church by Socrates, 

F 2 parts. 
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parts as there are macoutes, one part of this diviſion of 
money will be the ſign of a macoute. 

If we ſuppoſe the quantity of ſpecie in a ſtate doubled, 
it will be neceſſary to double the ſpecie in the macoute; 
but if, in doubling the ſpecie, you double alſo the macoy. 
te, the proportion will remain the ſame as before the 
doubling of either. | 

If ſince the diſcovery of the Indies, gold and ſilver have 
increaſed in Europe in the proportion of one to twenty, 
the price of proviſions and merchandiſes muſt have been in- 
hanced in proportion of one to twenty. But if, on the o. 
ther hand, the number of merchandiſes has increaſed a; 
one to two, it neceſſarily follows, that the price of theſe 
merchandiſes and proviſions having been raiſed in propor- 
tion of one to twenty, and fallen in proportion of one to 
two, it neceſſarily follows, I ſay, that the proportion 1; 
only as one to ten. 

The quantity of goods and merchandiſes increaſes by a 
augmentation of commerce, the augmentation of com- 
merce by an augmentation of the ſpecie which ſucceſhyely 
arrives, and by new communications with freſh diſcovered 
countries and ſeas, which furnith us with new commodities 
and new merchandiſes. 


CHAP, IX, 
Of the relative ſcarcity of gold and filver. 


B ESIDES the poſitive plenty and ſcarcity of gold and 
ver, there is (tilla relative abundance, and a relative 

{carcity ot one of theſe metals compared to the other. 
The avaricions hoard up their gold and ſilver, becauſe 
as they do not oare to ſpend, they are fond of ſigns that 
are not ſubje& to decay. They prefer gold to ſilver, be- 
cauſe as they are always afraid of loſing, they can beſt con- 
ceal that which takes up the leaſt room. Gold theretore 
diſappears when there is plenty of ſilver, becauſe every one 
has ſome to conceal; it appears again when ſilver is {carcc, 
becauſe they are obliged to draw it from its confinement. 
It is thena rule: that gold is common when filver 1s 
ſcarce, and gold is ſcarce when ſilver is common. IT his lets 
us ſee the difference between their relative, and their real 
: | abundance 
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abur dance and ſcarcity, of which I ſhall preſently ſpeak 


| more at large. | 


GH K P. X. 
Of exchange. 


"HE relative abundance and ſcarcity of ſpecie in dif- 
1 ferent countries forms what is called the courſe of 
| exchange, 
Exchange is a fixing of the actual and momentary value 
| of money. Os | 

Silver, as a metal, has a value like all other merchandiſes, 
| and an additional value as it is capable of becoming the 
| fon of other merchandiſes. If it was no more than a mere 
| merchandiſe, it would, no doubt, loſe much of its value. 

| Silver, as money has a value, which the prince in ſome 
relpeds can fix, and in others he cannot. 

The prince eſtabliſhes a proportion between a quantity of 
flrer as metal, and the ſame quantity as money, 2 He 
# fixes the proportion between the ſeveral metals made uſe 
of as money. 3. He eſtabliſhes the weight and ſtandard 
| of every piece of money. In fine, 4. he gives to every 
piece that ideal value, of which I have ſpoken. TI ſhall 

call the value of money in theſe four reſpects its po/itive 
vs/uc, becauſe it may be fixed by law. 
| The coin of every (tate has, beſides this a relative 
| value, as it is compared with the money of other countries. 
| This relative value is eſtabliſhed by the exchange; and 


| greatly depends on its poſitive value. It is fixed by the 


general opinion of the merchants, never by the decrees of 
| the prince; becauſe it is ſubje& to inceſſant variations, 
| and depends on a thouſand accidents. | | 
Ihe ſeveral nations in fixing this relative value, are chiefly 
guided by that which has the greateſt quantity of ſpecie. 
it ſhe has as much ſpecie as all the others together, it is 
ben molt proper for the others to regulate theirs by her 


llandard; and the regulation between all the others will 


pretty nearly agree with the regulation made with this prin 
Cipal nation. | 
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In tlie actual (tte of the univerſe, * Holland is the na- 
tion we are ſpeaking of, Let us examine the courle of 
exchange- with relation to her. 

They have in Holland a piece of money called a florin, 
worth twenty ſous, or forty half ſous or gros. But, to render 
our ideas as ſimple as poſhble, let us imagine that the 
have not any ſuch piece of money in Holland as a florin, 
and that they have no other but the gros: a man who 
ſhould have a thouſand florins, would have forty thouſand 
gros; and ſo of the reſt. Now the exchange with Holland 
determined by our knowing how many gros every piece of 
money in other countries is worth; and as the French 
commonly reckon by a crown of three livres, the exchange 
makes it neceſſary for them to know how many gros are 
contained in a crown of three livres. If the courſe of ex- 
change is at ſifty- four, a crown of three livres will be worth 
gſty - four gros; if it is at ſixty, it will be worth ſixty gros. 
if Hlver is Eee in France, à crown of three livres will be 
worth more gros; if plentiful, it will be worth leſs. 

This fcarcity or plenty, from whence reſults the muta- 
tity of the courſe of exchange, is not the real, but are- 
latiye ſcarcity or plenty. For example; when France haz 
greater occaſion for funds in Holland, than the Dutch cf 
having funds in France, ſpecie is ſaid to be common in 
France, and ſcarce in Holland; and vice ver/a, 

Let us ſuppoſe that the courſe of exchange with Hol 
lauch is at fifty-four. If France and Holland compoſed on- 
ly one city, they would act as we do when we give change 
for a crown: The Frenchman would take three livres out 
of his pocket, and the Dutchman fifty four gros from his, 
But as there is ſome diſtance between Paris and Amſterdam, 
it is neceffary that he who for my crown of three livres, 
gives me fifty-four gros which he has in Holland, ſhould 
give me a bill of exchange for fiity-four gros payable i 
Holland, The ſifty four gros is not the thing in queſt 
on; but a bill for that ſum. Thus, in order to judge 0! 


* The Dutch regulate the exchange for almoſt all Europe, by: 
end of determmation amongſt tiiemſelves; in a manner molt agree 


the 
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© ihe # ſcarcity or plenty of ſpecie, we muſt know if there 
re in France more bills of fifty-four gros drawn upon Hol · 
and, than there are crowns drawn upon France. If there 
re more bills from Holland, than there are from France, 
| ſecie is ſcarce in France, and common in Holland; it then 
becomes neceſſary that the exchange ſhould riſe, and that 
© they give for my crown more than fifty - four gros; otherwiſe 
I will not part with it, and vice ver/a, 
| Thus the various turns in the courſe of exchange form 
nn account of debtor and creditor, which mult be frequent- 
y ſettled; and which the ſtate in debt can no more diſ- 
charge by exchange, than an individual can pay a debt by 
ging change for a piece of ſilyer. 
We will ſuppoſe that there are but three ſtates in the 
World, France, Spain, and Holland; that ſeveral individu- 
ass in Spain are indebted to France to.the value of one 
© hundred thouſand (a) marks of ſilver; and that ſeveral in- 
| iriduals of France owe in Spain one buudicd and ten thou- 
ſand marks: now, if ſome circumſtance both in Spain and 
France ſhould cauſe each ſuddenly to withdraw his ſpecie, 
what will then be the courſe of exchange? Theſe two na- 
© tions will reciprocally acquit each other of an hundred 
E thouſand marks; but France will {till owe ten thouſand marks 
in Spain, and the Spaniards will ſtill have bills upon France 
to the value of ten thouſand marks; while France will have 
none at all upon Spain, | 
| But if Holland was in a contrary ſituation with reſpe& 
to France, and in order to balance the account mult pay 
her ten thouſand marks, the French would have two ways 
of paying the Spaniards; either by giving their creditors in 
Spain bills for ten thouſand marks upon their debtors in Hol- 
lend, or elſe by ſending ſpecie to the value of ten thouſand 
| marks to Spain. | 
From hence it follows, that when a ſtate has occaſion to 

| remit a ſum of money into another country, it is indifferent 

in the nature of the thing, whether ſpecie be conveyed 
| thither, or they take bills of exchange. The advantage 
| or diſadvantage of theſe two methods ſolely depends on 

«tual circumſtances. We muſt enquire which will yield 

There is much ſpecie in a place, when there is more ſpecic tha 


Feger; there is little, when there is more paper than ſpecig. 
, & Wark is a weight of eight Ounces, 


molt 
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cular ſituation of exchange, it muſt be conſidered as deh. 


takes place in the other ſtate. If the Dutch are indebted 


of exchange to Holland for fifty-four thouſand crowns, 
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moſt gros in Holland, money carried thither in ſpecie, or; 
bill upon Holland for the like ſum &. : 

When money of the ſame ſtandard and weight in Fran 
yields moncy of the ſame ſtandard and weight in Holland, 
we ſay that the exchange is at par. In the actual ſtate qt 
ſpecie (a) the par is nearly at fifty-four gros to the crayn, 
When the exchange is above fifty-four gros, we fay iti 
high: when beneath we ſay it is low, 

In order to know the loſs and gain of a ſtate, in a parti 


tor and creditor, as buyer and ſeller. When the exchange 
is below par, it loſes as a debtor and gains as creditor 
it loſes as a buyer, and gains as ſeller. Tis obvious, , 
loſes as debtor: ſuppoſe, tor example, France owe 
Holland a certain number of gros, the fewer gros there 
there are in a crown, the more crowns ſhe has to pay. 0x 
the contrary, if France is creditor, for a certain number of 
gros, the leſs number of gros there are in a crown, the 
more crowns ſhe will receive. The ſtate loſes alſo as buy. 
er; for there muſt be the ſame number of gros, to buy the 
fame quantity of merchandiſes; and while the exchange; 
low, every French crown is worth fewer gros. For the 
fame reaſon the ſtate gains as a ſeller: 1 fell my merchan- 
diſe in Holland for a certain number of gros; TI receive 
then more crowns in France, when for eyery fifty gros! 
receive a crown, than 1 ſhould do if I received only the 
ſame crown for every fifty-four, The contrary to this 


a certain number of crowns to France, they will gain; if 
they are owing to them, they will loſe; if they fell they 
looſe, and if they buy they gain, | 

It is proper to purſue this ſomething farther, When the 
exchange is below par; for example, if it is at fifty inſtead 
of fifty-four, it ſhould ſollow that France on ſending bills 


could buy merchandiſes only to the value of fifty thouſand; 
and that on the other hand, the Dutch ſending the value 
of ſifty- thouſand crowns to France, might buy fifty. font 
thouſand, which makes a difference of 5; that is, a lo 


* With the expence of carriage and inſurance deducted, 
(a ) In 3 744. | 


\ | 
$8 
to France of more than 2; ſo that France would be obliged 
to ſend to Holland à more in ſpecie or merchandiſe, than 
me would do was the exchange at par. And as the miſ- 
chief muſt conſtantly increaſe, becauſe a debt of this kind 
| would bring the exchange ſtill lower, France would in the 
| end be ruined. It ſeems, I ſay, as if this ſhould certainly 
follow; and yet it does not, becauſe of the principle which 
I have (a) elſewhere eſtabliſned, which is, that ſtates con- 
ſtantly Jean towards a balance, in order to preſerve their 
| independency. Thus they borrow only in proportion to 
their ability to pay, and meaſure their buying by what they 
ſell: and taking the example from above, if the exchange 
falls in France from ſifty- four to fifty, the Dutch who buy 
merchandiſes in France to the value of a thouſand crowns, 
for which they uſed to pay fifty-four thouſand gros, would. 
now pay only fifty-thouſand, if the French would conſent 
ton. But the merchandiſe of France will riſe inſenſibly, 
and the profit will be ſhared between the French and the 
Dutch; for when a merchant can gain, he caſily ſhares his 
profit: there ariſes then a communication of profit between 
the French and the Dutch. In the ſame manner the 
French, who bought merchandiſes of Holland for ſifty- ſour 
thouſand gros, and who when the exchange was at fifty-four i 
paid for them a thouſand crowns, will be obliged to add 3 | 
more in French crowns to buy the ſame merchandiſæs. = 
But the French merchant being ſenſible of the loſs he ſufe | 
fers, will take vp leſs of the merchandiſe of Holland. The | 


French and the Dutch merchant will then be both loſers, - 
the ſtate will inſenſibly fall into a balance, and the Jowering | 
of the exchange will not be attended with thoſe inconveni- | 
encies which we had reaſon to fear. 
A merchant may ſend his ſtock into a foreign country 
when the exchange is below par, without injuring his for- 1 
tune; becauſe when it returns, he recovers what he had loſt; { 
but a prince, who ſends only ſpecie into a foreign country, | 
vaich never can return, is always a loſer, 
When the merchants have great dealings in any country, 
the exchange there infallibly riſes. This proceeds from 
their enteripg into many engagements, buying great quanti- 


(4) See Book xx. Chap. 21. 


ties 
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the name of ſix livres or two crowns, to what was before 
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ties of merchandiſes, and drawing upon foreign countries y 
pay for them. | Fe 

A prince may amaſs great wealth in his dominions, 1 
yet ſpecie may be really ſcarce; and relatively common, W% 
for inſtance, if this ſtate is indebted for many merchandiſ, WW 
to a foreign country, the exchange will be low, tho” ſpecs WW 
be ſcarce, 5 | 

I he exchange of all places conſtantly tends to a certii 
proportion, and that in the very nature of things. If tte 
courſe of exchange from Ireland to England is below py, 
and that of England to Holland is alſo under par, that d 
Ireland to Holland will be ſtill lower; that is, in the com. 
pound ratio of that of Ireland to England, and that of Eng. 
land to Holland: for a Dutch merchant who can have hj 
ſpecie indirectly from Ireland, by the way of England, 
will not chuſe to pay dearer by having it the direct wa, 
This, I fay, ought naturally to be the caſe : but howerer 
it is not exactly ſo ; there are always circumſtances which 
vary theſe things; and the different profit of drawing by one 
place, or of drawing by another, conſtitutes the particula 
art and dexterity of the bankers, which does not belong t 
the preſent ſubject. 

When a (tate raiſes its ſpecie ; for inſtance, when it gires 


called three livres or one crown, this new denomination, 
which adds nothing real to the crown, ought not to pro: 
cure a ſingle gros-more by ihe exchange. Ye ought viuy 
have for the two new crowns, the ſame number of gros 
which we before received for the old one. If this does 
not happen, it muſt not be imputed as an effect of the re. 
gulation itſelf; but to the novelty and ſuddenneſs of the 
affair. The exchange adheres to what is already eſtabliſh 
ed, and is not altered till after a certain time, | 
When a ſtate, inſtead of only raiſing the ſpecie by * 
law, calls it in, in order to diminiſh its ſize, it frequently 
happens that during the time taken up in its paſſing agai 
through the mint, there are twa kinds of money ; the large, 
which is the old, and the ſmall, which is the new; and a8 
the large is cried down, and is not to be received, but 4 
the mint, and bills of exchange muſt conſequently be paid 


in the new, one would imagine then that the — 
ou 
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Should be regulated by the new. If for example, in 
France the antient crown of three livres, being worth in 


Holland ſixty gros, were reduced one half, the new crown 


| Fought to be valued only at thirty. On the other hand, it 
ſeems as if the exchange ought to be regulated by the old 
coin; becauſe the banker who has ſpecie, and receives bills, 
is obliged to carry the old coin to the mint, in order to 
change it for the new: by which he muſt be a loſer, The 
© exchange then ought to be fixed between the value of the 
old coin, and that of the new. The value of the old is de- 
Ecreaſed, if we may call it ſo, both becauſe there is already 
ſome of the new in trade, and becauſe the bankers cannot 


ung looſe the old coin from their cheſts, and being even 


© value of the new ſpecie mult riſe ; becauſe the banker hay- 
ung this, finds himſelf in a ſituation, in which, as we ſhall 
immediately prove, he will reap great advantage by pro- 
curing the old, The exchange ſhould then be fixed, as I 


E out of the kingdom; becauſe by this means they procure 
the ſame advantage as they could receive from a regular 
exchange of the old ſpecie, that is a great many gros in 
Holland, and in return a regular exchange a little lower, 
between the old and new ſpecie, which will bring many 
E crowns in France. 


actual exchange forty-five groſs, and that by ſending this 
ſame crown to Holland they receive ſixty; but with a bill 
| of forty-five groſs, they procure a crown of three livres in 
France, which being ſent in the old ſpecie to Holland, (till 
yields ſixty gros: Thus all the old ſpecie would be ſent 
out of the kingdom, and the bankers would run away with 
the whole profit _ | | 

To remedy this, new meaſures muſt be taken, The 
late, which coined the new ſpecie, would itſelf be obliged 


to ſend great quantities of the old to the nation which re- 


gulates the exchange, and by thus gaining credit there raiſe 
the exchange pretty nearly to as many gros for a crown of 
tures liyres as could be got by ſending a crown of ow 

| vres 


keep up to the rigour of the law; having an intereſt in let. 


onmetimes forced to make payments with it. Again, the 


WT hare already ſaid, between the new and the old coin. For 
W then the bankers find it for their intereſt, to ſend the old 


Suppoſe that three livres of the old coin yield by the 
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livres of the old ſpecic out of the country. I ay, y 
nearly the ſame; for while the profits are ſmall, the banker 
will not be tempted to ſend it abroad, becauſe of the exe 
pence of carriage, and the danger of confiſcation, 

It is fit that we ſhould give a very clear idea of this, 
Mr. Bernard, or any other banker employed by the {as 
propoſes bills upon Holland, and gives them at one; tho 
or three gros higher than the aQual exchange; he * 
made a proviſion in a foreign country by means of the i 
ſpecie which he has continually been ſending thither ; mn 
thus he has raiſed the exchange to the point we have jul 
mentioned, In the mean time, by diſpoſing of his bill 
he ſeizes on all the new ſpecie, and obliges the othe 
bankers who have payments to make, to carry their (| 
ſpecie to the mint, and, as he inſenſibly obtains all th 
ſpecie, he obliges the other bankers in their turn to gir 
him bills at a very high exchange. By this means, li; 
profit in the end compenſates in a great meaſure for ti; 
foſs he ſuffered at the beginning. 

It is evident, that during theſe tranſactions, the ſtate mul 
be in a dangerous criſis, Specie muſt become extream) 
ſcarce, 1. becauſe much the greateſt part is cried donn: 
2, becauſe a part will be ſent into foreign countries: 3. 
becauſe every one will lay it up, as not being willing to pire 
that profit to the prince, which he hopes to receive himſel, 
It is dangerous to do it {lowly ; and dangerous allo to & 

it in too much haſte. If the ſuppoſed gain be immoderat; 
the inconveniencies increaſe in proportion. 

We ſee, from what has been already ſaid, that when 
the exchange is lower than the ſpecie, a profit may be made 
by ſending it abroad; for the ſame reaſon, when it is higher 
than the ſpecie, there 1s a profit in cauſing it to return, 

But there is a caſe in which profit may be made by {en 
ding the ſpecie out of the kingdom, when the exchange ! 
at par; that is, by ſending it into a foreign country to be 
coined over again. When it returns an advantage may be 
made of it, whether it be circulated in the country, or pad 
for foreign bills. Kone | 

If a company has been erected in a ate with a prodigions 
ſock, and this ſtock has in a few months been raiſed 
twenty or twenty-five times above the original purchal 
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if again, the ſame ſtate eſtabliſhed a bank, whoſe bill 
were to perform the office of ſpecie, while the numerary 
value of theſe bills was prodigious in order to anſwer to the 
numerary value of the ſtocks, (this is Mr. Law's ſyſtem) ; 
it would follow from the nature of things, that theſe ſtocks 
and theſe bills would vaniſh in the ſame manner as they 
| aroſe. Stocks cannot ſuddenly be raiſed twenty or twenty- 
| Gre times above their original value, without giving a num- 
ber of people the means of procuring immenſe riches in 
paper: every one would ſeek to ſecure his fortune; and as 
exchange offers the moſt eaſy way of removing it from 
home, or conveying it whither one pleaſes, people would 
© inceſſantly remit a part of their effects to the nation that 
© reoulates the exchange. A project for making continual 
| remittances into a foreign country, muſt lower the exchange, 
Let us ſuppoſe, that at the time of the ſyſtem, in propor- 
tion to the ſtandard and weight of the filver coin the ex- 
Change was fixed at forty gros to the crown; when a vaſt 
quantity of paper became money, they were unwilling ta 
gie more than thirty-nine gros for a crown, and afterwards 
thirty-eight, thirty-ſeven, Cc. This proceeded fo far, 
that after a while they would give but eight gros, and at 

alt there was no exchange at all. 

The exchange ought in this caſe to have regulated the 
proportion between the ſpecie and the paper of France. 
I ſuppoſe that by the weight and ſtandard of the ſilver, the 
crown of three livres in filver was worth forty gros, and 
| that the exchange being made in paper, the crown of three 
teres in paper was worth only eight gros, the difference was 
; WE four ſifths. The crown of three livres in paper was then 
; WE viorth four fifths leſs than the crown of three livres in filver, 


| A P. Xi. 
1 Cr the proceedings of the Romans with reſpect to money. 


, | | OW great ſoever the exertion of authority has been 


during the adminiſtration of two ſucceſſive miniſters, (till it 
vas valtly exceeded by the Romans; not at the time when 
corruption had crept into their republic, nor when they 
vere in a ate of anarchy; but when they were, as much by 
weit wiſdom as their courage, in the full vigour of their 


in our times, with reſpect to the ſpecie of France 


Vor. II. G conſtitution, 
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conſtitution, after having conquered the cities of Italy, an 
at the very time that they diſputed the empire with the 
Carthaginians. 8 

And here I am pleaſed that T have an opportunity of ex. 
amining more cloſely into this matter, that no examyle 
may be taken from what can never juſtly be called one. 

In the firſt Punic war the (a) , which ought to be 
twelve ounces of copper, weighed only two, and in the 
ſecond it was no more than one. This retrenchment, an. 
ſwers to what we now call the raiſing of coin, To take 
half the ſilver from a crown of ſix livres, in order ty 
make two crowns, or to raiſe it to the value of twehe 
livres, is preciſely the ſame thing. 

They have left us no monument of the manner in which 
the Romans conducted this affair in the firſt Punic war: 
but what they did in the ſecond, is a proof of the mo 
conſummate wiſdom, The republic found herſelf under a 
impoſſibility of paying her debts; the As weighed tuo 
ounces of copper, and the Denarius valued at ten Aﬀe, 
weighed twenty ounces of copper. The republic bein 
willing to gain half on her creditors, made the As d 
an ounce of copper, and by this means paid the value of: 
Denarius with ten ounces, This proceeding mult give a 
great ſhock to the ſtate; they were obliged therefore to 
break the force of it, as well as they could. It was in i. 
ſelf unjuſt, and it was neceſſary to render it as little ſo 2 
poſſible, They had in view the deliverance of the repud- 
lic, with reſpect to the citizens; they were not therefore 
obliged to direct their view to the deliverance of tie 
citizens, with reſpe& to each other. This made a f. 
cond ſtep neceſſary. It was ordained, that the Denarilw, 
which hitherto contained but ten aſes, ſhould contain (ite 
teen. The reſult of this double operation was, that while 
the creditors of the republic loſt one half *, thoſe of indr 
viduals loſt only a fiſth +; the price of merchandiſes vi 
increaſed only a fifth; the real change of the money vi 
only a fifth. The other conſequences are obvious. 


* They received ten ounces of copper for twenty, 
+ They reccived ſixteen ounces of copper for twenty. 
{a) Pliny's Natural Hiſtery L. xxxüi. Art, 13, The 
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The Romans then, conducted themſelves with greater 
prudence than we, who in our tranſactions involved both 
the public treaſure, and the fortunes of individuals. But 
| this is not all; their affairs was carried on amidſt more 

fayourable circumſtances than ours. 


HA FP. XII. 


The circumſtances in which the Romans changed the: 
value of their ſpecie. 


HERE was formerly very little gold and ſilver in 
Italy. This country has few or no mines of gold 
or ſilver, When Rome was taken by the Gauls, they 
found only a thouſand (a) weight of gold. And yet the 
Romans had ſacked many powerful cities, and brought home 
their wealth. For a long time they made uſe of none but 
coder money; and it was not till after the peace with 
Pyrhus, that they had filver enough to make (b) money; 
they made denarii of this metal of the value of ten 
ales *, or ten pounds of copper. At that time the pro- 
portion of {itver was to that of copper, as 1 to 960. For as 
the Roman denarius was valued at tes ales, or ten pounds: 
of copper, it was worth one hundred and twenty ounces of 
copper; and as the ſame denarius was valued only at one 
eighth of an ounce of ſilver , this produced the above 
proportion, | 
When Rome became miſtreſs of that part of Italy which 
1s nearelt to Greece and Sicily, by degrees ſhe found her- 
elf between two rich nations, the Greeks and the Cartha- 
zinians. Silver increaſed at Rome; and as the proportion 
of 1 to 960 between ſilver and copper could be no longer 
lupported, ſhe made ſeveral regulations with reſpect to- 
money, which to us are unknown, However, at the be- 
duning of the ſecond Punic war, the (b) Roman denarius 


* Freinſhemius; lib. v. Decad, 2. They ſtruck alſo, fays the 
me author, halt denarii, called quinarii, and quarters called ſeſterces. 


Feng eight, according to Budeus; according to other authors, a ſe- 
enth. 


| 


(b) Freinſhemius, Lib. v. of Art. 13. ; 
the 2d Decad. | 


D 2 | was 
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was worth no more than twenty ounces of copper; and 
thus the proportion between ſilver and copper was no longer 
but as 1 to 160, The reduction was very conſiderable, 
ſince the republic gained five ſixths upon all copper money, 
But ſhe did only what was neceſſary in the nature of things, 
by eltabliſhing the proportion between the metals made 
uſe of as money. 

The peace which terminated the firſt Punic war, lef 
the Romans maſters of Sicily. They ſoon entered vardinia; 
afterwards they began to know Spain; and thus the quantity 
of ſilver increaſed at Rome, They took meaſures to re- 
duce the (a) denarius from twenty ounces to ſixteen, 
which had the effect of putting a nearer proportion be. 
tween filver and copper; by this means the proportica 
which was before as 1 to 160, was now made as 1 to 128. 


CH. A FP. AHL 


Proceedings with reſpect to money in the time of ttt 
x emperors, 


1 N the changes made in the ſpecic during the time of the 
republic, they procceded by diminiſhing it: the ſtate 
repoſed in the people the knowledge of its wants, and did 
not pretend to deceive them. Under the emperors they 
proceeded by way of allay. Theſe princes reduced to 
deſpair, even by their liberalitics, found themſelves obl. 
ged to degrade the ſpecie; an indirect method, which d. 
miniſhed -the evil, without ſeeming to touch it. They 
_ withheld a part of the gift, and yer concealed the hard 
that did it; and, without ſpeaking of the dimunition of the 
pay, or of the gratuity, it was found diminiſhed, 

We even (till ſee (b) in cabinets a kind of medas, 
which are called plated; and are only pieces of copper co. 
vered with a thin plate of ſilver. This money is meationed 
in a fragment of the 77th book of Dio (e). 


(a) Ibid. of Medals, Paris edit. of 1739 

b) Sec Father Jourbet's Science pag. 59. 5 
605 J | , 18 Extract of Virtues and Vces 
Didlius- 
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Didius- julian firſt began to debaſe it. We find that the 
| coin of * Caracalla had an allay of more than half; that: 
| of Alexander Severus (e), of two thirds: the debaſing (till 
| increaſed, till under Gallienus (d), nothing was to be ſeen. 
but copper ſilvered over, 

it is evident, that ſuch violent proceedings could not take 


place in the preſent age; a prince might deceive himſelf, 


but he coald deceive no body elſe. The exchange has: 
| taught the banker to draw a compariſon between all the 
money in the world, and to eſtabliſh its juſt value. The 
ſtandard of money can no longer be a ſecret, Were the prince 
| to begin to allay his ſilver, every body elſe would continue 
n and do it for him; the ſpecie of the true ſtandard would 
go abroad firſt, and nothing would be ſent back but. 
baſe metal. If, like the Roman emperors, he debaſed 
the ſilver, without debaſing the gold, the gold would ſud- 
denly diſappear, and he would be reduced to his bad ſil- 
ver, The exchange, as J have ſaid in the preceeding 
book (e), has deprived princes of the opportunity of ſhew-- 


them ineffeual, 


"CEA F. MV; 
How the exchange is a conſtraint on deſpotic power. 


power, but could not. The eſtabliſhment of com- 


merce depended on that of the exchange, and the tran- 


ſactions of exchange were inconſiſtent with all its laws. 


In 1745; the Czarina made a law to expel the Jews, 


becauſe they remitted into foreign countries the ſpecie of 


thoſe who were bariſhed into Siberia, as well as that of- 


the foreigners entertained in her ſervice, As all the ſub- 


| jects of the empire are flaves, they can neither go abroad 


themſelves, nor ſend away their effects without permiſſion, 


The exchange which gives them the. means. of remitting 


dee Savotte, part 2. chap. 12. and Le Journal des Scavans of the 
38th of July, 168 1. on a diſcovery of fifty thoufand medals. 

(c) See Sayotte, ibid. e) Ch. 16. 

(4) Ibid, 


. 3; theis: 


ing great exertions of authority, or at leaſt has rendered: 


AUSCOVY would have deſcended from its de ſpotic 
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their ſpecie from one country to another, is therefore en. 
tirely incompatible with the laws of Muſcovy. 

Commerce itſelf is inconſiſtent with the Ruſſian Jays, 
The people are compoſed only of ſlaves employed in agri 
culture, and of ſlaves called eccleſiaſtics, or gentlemen, 
who are the lords of thoſe ſlaves: there is then no body leſt 
for the third eſtate, which onght to be compoſed of mech. 
nics and merchants, 


CHAP, XV. 
The practice of ſome countries in Italy. 


HEY have made laws in ſome parts of Italy to pre. 
vent ſubjects from ſelling their lands, in order v 
remove their ſpecte into foreign countries. Theſe lays 
may be good when the riches of a ſtate are ſo connefte 
with the country itſelf, that there would be great difficuly 
in transferring them to another, But ſince, by the courk 
of exchange riches are in ſome degree independent on ary 
particular ſtate, and ſince they may with ſo much eaſe 
conveyed from one country to another; that mult be a bal 
law which will not permit perſons for their own Intereſt to 
difpoſe of their lands, while they can diſpoſe of their mo- 
ney. It is a bad law, bcauſe it gives an advantage v 
moveable effects, in prejudice to the land; becauſe it de. 
ters ſtrangers from - ſettling in the country, and, in ſhort 
becauſe it may be eluded. 


HA p. XVI. 
The aſſiſtance a ſtate may derive from bankers, 


HE bankers buſineſs is to change, not to lend mo- 

ney, If the prince makes uſe of them to exchange 

his ſpecie, as he never does it but in great affairs, the lea 
profit he can give for the remittance, becomes conliderr 
ble: and if they demand large profits, we may be certall 

that there is a fault in the adminiſtration, On the contri 
ry, when they are employed to advance ſpecie, their a! 
conſiſts in procuring the greateſt profit for the uſe of i, 
without being liable to be charged with uſury. 4 
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CHAP, XVII. 
Of public debts, 


, » . * 2 wa , 
FAN a? UE , : 


OME have imagined that it was for the advantage of 
a {tate to be indebted to itſelf: they thought that this 
© multiplied riches by increaſing the circulation. 
* Thoſe who are of this opinion have, I believe, confounded 
aà circulating paper which repreſents money, or a circulating 
paper which is the ſign of the profits that a company has, or 
| will make by commerce, with a paper which repreſents a 
debt. The two firſt are extremely advantageous to the 
© ſtate: the laſt can never be fo; and all that we can expect 
© from it is, that individuals have a good ſecurity from the 
© corernment for their payment. But let us ſee the incon- 
veniencies which reſult from it. 13 

1. If foreigners poſſeſs much paper which repreſents a 
debt, they annually draw out of the nation a conſiderable 
ſun for the intereſt, | 

2. A nation that is thus perpetually ia debt, muſt have 
E the exchange very low. . | 
3. The taxes raiſed for the payment of the intereſt of 
F the debt, are a hurt to the manufactures, by railing the 
price of the artiſicers labour. * > 
| 4. It takes the true revenue of the. ſtate from thoſe who 
have aQtivity and induſtry, to convey it to the indolent, 
| that is, it gives the conveniencies for labour to thoſe who 
do not labour, and clogs with difficulties the induſtrious 
| artiſt, | | A. 

Theſe are its inconveniencies: I know of no advantages, 
Ten perſons have each a yearly income of a thouſand 

crowns, either in land, or trade; this raiſes to the nation 
| at five per cert, a capital of two hundred thouſand crowns. 
If theſe ten perſons employed the half of their income, that 
is five thouſand crowns, in paying the intereſt of an hun- 

dred thouſand crowns which they had borrowed of others, 
| that would be only to the ſtate as two hundred thouſand 
crowns; that is, in the language of the Algebraiſts, 200,000 


crowns — 100,000 CrownsS+ IOO, ooo Crowns= 200,000 
UoWNS, | 


People 
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People are thrown perhaps into this error, by refleQing 
that the paper which repreſents the debt of a nation is the 
ſign of riches; for none but a rich ſtate can ſupport ſuch 
paper without falling into decay. And if it does not fall, 
it is a proof that the ſtate has other riches beſides. They 
ſay that it is not an evil, becauſe there are reſources 2. 
gain! it: and that it is an advantage, becauſe theſe reſour. 
ces ſurpaſs the evil. | 


CHAP. XVIII. 
Of the payment of public debts: 


Tr is neceſſary, that there ſhould be a proportion be. 

tween the ſtate as creditor, and the (tate as debtor, 
The ſtate may be a creditor to infinity, but it can only be 
a debtor to a certain degree, and when it ſurpaſſes that de 
gree, the title of creditor vaniſhes, 

If the credit of the ſtate has never received the leaſt ble 
miſh, it.may do what has been ſo happily practiſed in one 
of the kingdoms (a) of Europe; that is, it may acquire a 
great quantity of ſpecie, and offer to reimburſe every indi 
vidual, at leaſt if they will not reduce their intereſt, When 
the ſtate borrows, the individuals fix the intereſt ; when 
it pays, the interelt for the future is fixed by the ſtate, 

It is not ſafficient to reduce the intereſt: it is neceſſary 
to erect a linking fund from the advantage of the reduction, 
in order to pay every year a part of the capital: a proceed - 
ing ſo happy, that its ſucceſs increaſes every day. 

When the credit of the (tate is not intire, there is a new. 
reaſon ſor endeavouring to form a ſinking fund, becauſe this 
fund being once eltabliihed, will ſoon procure the public 
conkdence. 

If the ſtate is a republic, the government of which is in 
its own nature conſiſtent with its entering into projects of a 
long duration, the capital of the ſinking fund may be incon- 
ſiderable: but it is neceſſary in a monarchy for the capital 
to be much greater, | 


(a) Eoglandy 


Tis 


5 : — 


| 2, The regulations ought to be ſo ordered, that all the 
| ſubjets of the ſtate may ſupport the weight of the eſta- 
plichment of thefe funds, becauſe they have all the weight 
of the eſtabliſhment of the debt; thus the creditor of the 
| fate by the ſums he contributes, pays himſelf, 

3. There are four claſſes of men, who pay the debts of 
the tate: the proprietors of the land, thoſe engaged in 
trade, the labourers and artificers, and in fine, the annui- 
dass either of the ſtate or of private people. Of theſe four 

| claſſes the laſt, in a caſe of neceſſity, one would imagine, 
ought leaſt to be ſpared: becauſe it is a claſs intirely paſ- 
| fire, while the ſtate is ſupported by the active vigour of 
| the other three, But as it cannot be higher taxed without 
& deſtroying the public confidence, of which the ſtate in ge- 
neral and theſe three claſſes in particular, have the utmoſt 
need; as a breach in the public faith cannot be made on a 
certain number of ſubjects, without ſeeming to be made on 
al; as the claſs of creditors is always the moſt expoſed to 
the projects of miniſters, and always in their eye, and 


F 
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under their immediate inſpection, the ſtate is obliged to give 


them a ſingular protection, that the part which is indebted 
may never have the leaſt advantage over that which is the 
creditor®, 


CHAP. XIX. 
Of lending upon intereſt. 


PECIE is the ſign of value. It is evident, that he 
who has occaſion ſor this ſign ought to pay ſor the uſe 
ofit, as well as for every thing elſe that he has occaſion 
tor. All the difference is, that other things may be either 
hired or bought; whilſt money, which is the price of 
things, can only be hired, and not bought“. 
Jo lend money without intereſt, is certainly an action 
hadable and extremely good; but 'tis obvious, that it is 
only a counſel of religion, and not a civil law, 
In order that trade may be ſucceſsfully carried on, it is 
neceſſary that a price be fixed on the uſe of ſpecie; but this 


i We ſpeak nor here of gold and ſilver conſidered as a merchan- 
ie. | 


price 
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price ſhould be very inconſiderable. If it be too high, the 
merchant who ſees that it will coſt him more in intereſ 
than he can gain by commerce, will undertake nothing: 


If there is no eonſideration to be paid for the uſe of lpecie, 


no body will lend it; and here too the merchant will un. 
dertake nothing. | 3 

I am miſtaken when I fay no body will lend: the affair 
of ſociety muſt ever make it neceſſary. Uſury will be ef 
bliſhed; but with all the diforders with which it has bec 
conſtantly attended. 

The laws of Mahomet confound uſury with lending uy. 
on intereſt, Uſury increaſes in Mahometan countries, in 
proportion to the ſeverity of the prohibition, The lender 
iademnifies himſelf for the danger he undergoes of ſufferig 
the penalty. 

In thoſe eaſtern countries, the greateſt part of the peoyle 
are ſecure of nothing; there is hardly any proportion be. 
tween the actual poſſeſſion of a ſum, and the hope of re 
ceiving it again after having lent it: uſury then mult + 
raiſed in proportion to the danger of inſolvency. 


CH AP. XX. 
OF maritime uſury. 


HE greatneſs of maritime uſury is founded on tw 

things: the danger of the ſea, which makes it pu- 
per that thoſe who expoſe their ſpecie, ſhould not do i, 
without conſiderable advantage; and the eaſe with which 
the borrower by the means of commerce, ſpeedily accom- 
pliſhes a variety of great affairs. But uſury, with reſpec 
to land men, not being founded on either of theſe two res 
fons, is either prohibited by the legiſlators, or, what li 
more rational, reduced to proper bounds, 


CHAP, XXI. 
Of lending by contract, and the ſtate of uſury amonef} tit 


Romans. 


ESIDES the loans made for the advantage of com- 
merce, there is {till a kind of lending by a civil con- 


tract, from whence reſults intereſt or uſury. F 
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As the people of Rome increaſed every day in power, 
the magiſtrates ſought to inſinuate themſelve into their fa- 
vour by enacting ſuch laws as were molt agreeable to them. 
They retrenched capitals; firſt lowered, and at length 
prohibited intereſt ; they took away the power of confining 
the debtor's body: in fine, the abolition of debts was con- 
© tended for, whenever a tribune was diſpoſed to render him- 
© {elf popular. 

© Theſe continual changes, whether made by the laws, 
or by the Plebiſcita, naturaliſed uſary at Rome: for the 
E creditors ſeeing the people their debtor, their legiſlator, 
and their judge, had no longer any confidence in their 
© zoreements ; the people like a debtor who has loſt his credit, 
could only tempt them to lend by allowing an exorbitant 
E intereſt ; eſpecially as the laws applied a remedy to the 
E evil only from time to time, while the complaints of the 
people were continual, and conſtantly intimidated the cre- 
| ditors, This was the cauſe that all honeſt means of bor- 
rowing and lending were aboliſhed at Rome, and that the 
moſt monſtrous uſury eſtabliſhed (a) itſelf in that city, 
E notwithſtanding the ſtrict prohibition and ſeverity of the 
lav. | | 
Cicero tells us, that in his time intereſt at Rome was at 
thirty four per cent. and in the (b) provinces at forty-eight, 
© This evil was a conſequence of the ſeverity of the laws 


| exceſhve evils. The borrower found himſelf under a ne- 
ceſſity of paying for the intereſt of the money, and for the 


g 2 the creditor under -· went of ſuffering the penalty of 
the law. i : | 


HAP. XXII. 
The ſame ſubject continued. 


48 H E primitive Romans had not any laws to regulate 
| 4 therate of uſury “. In the conteſts which aroſe on 
| this ſubject between the plebeians and the patricians, even 


© Vary and intereſt amongſt the Romans ſignified the ſame thing. 
(2) Tacit, Annal Lib, vi. (b) Letters to Atticus, Lib. v. 
| Let. 24. 


in 


againſt uſury. Laws exceſſively good are the ſource of 


— 
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in the + ſedition on the Mons ſacer, nothing was alledged 
on the one hand but promiſe, and on the other but the {. 
verity of contracts. 
They then only followed private agreements, which | 
believe were moſt commonly at twelve per cent. per any 
My reaſon is, that in the * ancient language of the Þy, 
mans, intereſt at ſix per cent. was called half uſury, ay 
intereſt at three per cent quarter uſury. Total uſury 
mult therefore have been intereſt at twelve per cent. 

But if it be aſked, how ſuch great intereſt could be ef, 
bliſhed amongſt a people almoſt without commerce? 1 x, 
| ſwer, that this people, being very often obliged to go y 
war without pay, were under a frequent neceſſity of bo 
rowing : and as they inceſſantly made happy expedition; 
rhey were commonly very able to pay. This is vice 
from the recital of the conteſts which aroſe on this ſubjed: 
they did not diſagree concerning the avarice of creditor, 
but ſaid that thoſe who complained might have been ae 
to pay, had they lived in a more | regular manner. 

They then made laws, which had only an influence u 
the preſent ſituation of affairs: they ordained, for inſtance, 
that thoſe who enrolled themſelves for the war they ver 
ingaged in, ſhould not be moleſted by their creditors ; tha 
thoſe who were in priſon, ſhould be ſet at liberty; thu 
the molt indigent, ſhould be ſent into the colonies ; aut 
ſometimes they opened the public treaſury. The peoyl, 
being eaſed of their preſent burthens, became appeaſe; 
and as they required nothing for the future, the ſemit 
were far from providing againſt it. | 

At the time when the ſenate maintained the cauſe of uſur 
with ſo much conſtancy, the Romans were diſtinguilt 
ed by an extreme love of frugality, poverty, and modes. 
tion: but the conſtitution was ſuch, that the principul 
citizens alone ſupported all the expences of government 
while the common people payed nothing. How then vs 


+ See Dionyſus Halic. who has deſcribed it ſo well. 

* U{urz ſemiſſes trientes, quadrantes. See the ſeveral titles of tht 
digeſis and codes on uſury, and eſpecially the 17th law, with the nott 
ff. de Uſuris. 5 N | 

+ See Appius's ſpeech on this ſubject in Dionyſus Halicarpaſcs 
R 
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it poſſible to deprive the former of the liberty of purſuing 
| tcir debtors, and at the ſame time to oblige them to exe- 
cute their offices, and to ſupport the republic amidlt its 
moſt preſſing neceſhties ? | | 

E Tacitus ſays, that the law of the twelve tables fixed the 
intereſt at one per cent. It is evident that he was miſtaken, 
and that he took another law, of which I am going to ſpeak, 
for the law of the twelve tables. If this had been regu- 
lated in the law of the twelve tables, why did they nor 
make uſe of its authority in the diſputes which afterwards 
aroſe between the creditors and debtors ? We find not any 
| veltige of this law upon lending at intereſt ; and let us have 
but ever ſo little knowledge of the hiſtory of Rome, we 
E ſhall ſee that a law like this could never be the work of the 
decemvirs. | 
The Licinian law, made (a) cighty-five years after the 
hu of the twelve tables, was one of thoſe temporary laws 
of which we have ſpoken. It ordained, that what had 
been paid for intereſt ſhould be deducted from the principal, 
and the reſt diſcharged by three equal payments. 

In the year of Rome 398, the tribunes Duellius and Me- 
nenius cauſed a law to be paſſed, which reduced the in- 
tereſt to (h) one per cent. per annum. Tis this law which 
Tacitus (c) confounds with the law of the twelve tables, 
and this was the firſt ever made by the Romans to fix the 
rite of intereſt. Ten years after *, this uſury was reduced 
| onc half (dy; and in the end intirely abolithed (e); and 
it we may beheve ſome authors whom Livy kad read, this 
| was under the conſulate of F C. Martius Rutilius, and P. 
| Servilius, in the year of Rome 413. 

It fared with this law as with all thoſe in which the lepile 
| Jator carries things to exceſs; an infinite number of ways 


WE * Undcr the conſulate of L. Manlius Torquatus, and C. Plautius, 
according to J. Live Lib. vii. Ihis is the law mentioned by Tacts 
tus, Annal, Lib. vi. 


This law was paſſed at the inſtance of M. Genucius, tribune oi 


e {lic people. Tit. Liv. lib. vii, towards the end. | 
ic (a) In the year of Rome 388. (c) Annal. Lib, vi. 
{tt Liv, Lib. vi. | (d) Semiunciaria uſura, 
"BY ©) Unciaria uſura. Tit, Li, (e) As Tacitus ſay s, Annal. 
i Lib. vii. Lib, Vis 
Vo; II. 11 
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were found to elude it. They enacted therefore many o- 


thers to confirm, correct, and temper it. Sometimes they 


quitted | the laws to follow the common practice, at othen 
the common practice to follow the laws; but in this caſe, 
cuſtom eaſily prevailed. When a man wanted to borroy, 
he found an obſtacle in the very law made in his favour; 
this law muſt be evaded by the perſon it was made to ſuc. 
cour, and by the perſon it condemned. Sempronius Aſel. 
lus, the prætor, having permitted the || debtors to act i 
conformity to the laws, was (c) ſlain by the creditors for 
attempting to revive the memory of a ſeverity that could 
no longer be ſupported, 

Under Sylla, L. Valerius Flaccus made a law, which 
ſuffered intereſt to be at three per cent. per annum. This 
law the moſt moderate, the molt equitable ever made a 
this account by the Romans, is diſapproved by Paterculus ff. 
But if this law was neceſſary for the advantage of the r. 
public, if it was of ſervice to every individual, if it form 
an ealy communication between the debtor and the credits, 
it could not be unjuſt. | | 

He pays leaſt, ſays Ulpian (a), who pays lateſt. Thi 
decides the queſtion whether intereſt be lawful ; that 1 
whether the creditor can ſell time, and the debtor buyit, 


Veteri jam more fænus receptum erat. Appian, on the Cui 
Var, Lib. 1. 

Permiſit eos legibus agere. Appian, on the Civil War, Lk 
and the Epitome of Livy, Lib. Ixiv. 

++ Turpiſſimæ legis autor qua creditoribus quadrantem ſolvi juflert, 
Lib. ii. Some authors have interpreted this paſſage, as if the law of 
Flaccus had ordained, that they ſhould only pay a fourth of the prin 
cipal ; but, in my opinion, this was not the language ef the Latin 
zuthors. When the queſtion was in reJation to the reducing of debts 
they made uſe of the words quadrans, triens, &c. to ſignify the uliry; 
and tertia pars, and quarta pars, to point out the capital. 2. They 
made the conſul Valerius the author of a law, which would ſcarcely 
have been made by a ſeditious tribune, 3. This was in the heat ofs 


civil war, at a time when it was neceſſary to maintain t he pubic credit, 


not to deſtroy it; a civil war, in ſhort, that had no relation to the * 
bolition of debts. 5 
{c) In the year of Rome 663, (a) Leg. xii, ff. de verb. fig 
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07 Of laws in the relation they bear to the 
number of inhabitants. 


I CHAP. 1. 


Of men and animals with reſpec to the multiplication f 
their Species, 


4 
* 
, 
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ELIGHT of humankind, (a) and Gods above, 
Parent of Rome, propitious queen of love! 
LESS $9046 


por when the riſing fpring adorns the mead, 
J ? | 4nd a new ſcene of nature ſtands diſplay'd; 
= When teeming buds, and cheerful greens appear, 
v And weſtern gales unlock the lazy year; 
z The joyous birds thy welcome firlt expreſs, 
EZ Whole native ſongs thy genial fire confeſs : 
ben ſavage beaſts bound o'er their ſligbted food, 
Struck with thy darts, and tempt the raging flood: 
All nature is thy gift, earth, air, and ſea 5 


Ol all that breathes the various progeny 
Stung with delight, is goaded on by thee. 
Oer barren mountains, o'er the flow'ry plain, | 
= The leafy foreſt, and the liquid main, 
7 Extends thy uncontroul'd and boundleſs reign. 5 
© Thro' all the living regions thou doſt move, 
And ſcatter'ſt where thou go'ſt, the kindly ſeeds of love. 
I be females of brutes have an almoſt conſtant fecundi- 
ty. But in the human ſpecies, the manner of thinking, the 


N preſerving beauty, the pain of child · bearing, and the fatigue 
© of a too numerous family, obſtruct propagation a thouſand 
Aifferent ways. 


(2) Dryden's Luer. ai 
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character, the paſſions, the humour, the caprice, the idea of 
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. . 
marriage 


HE natural obligation of the father to provide for 

his children has eſtabliſaed marriage, which makes 
known the perſon who ought-to fulfil this obligation. The 
people (a) mentioned by Pomponius Mela (b) had no other 
way of diſcovering him but by reſemblance. 

Among civilized nations the father“ is that perſon on 
whom the laws, by the ceremony of marriage, have ix 
this duty, becauſe they find in him the man they want. 

Amonelt brutes this. is an obligation which the mother can 
generally perform; but it is much more extenſive among} 
men. Their children indeed have reaſon ; but this comes 
only by flow degrees. It is not ſufficient to nouriſh them; 
we mult alfo direct them: they can already live; but they 
cannot govern themſelves; 

Illicit conjunctions contribute but little to the propagatt 
on of the ſpecies, The father who is under a natural obſ. 
gation to nouriſh and educate his children, is not here fixed; 
and the mother, with whom the obligation remains, finds 
a thouſand obſtacles from ſhame, remorſe, the conſtraint of 
her ſex, and the rigour of laws ; and beſides, ſhe gener: 
ly wants the means. 

Women who have ſabmitted to a public proſtitution, cars 
not have the conveniency of educating their children: tt: 
trouble of education is incompatible with their ſtation; 
and they are ſo corrupt, that they can have no 1 
from the law. 

It follows from all this, that public continence is nat 


rally conneQed with the propagation of the ſpecies, 


E 
Cf the condition of children, 


T is a dictate of reaſon, that when there is a marriage, 
children ſhould follow the ſtation or condition of che 


Pater e It quem nuptiæ demonſtrant. 
(1) The Garawantes, [b) Lib. i. Chap. 8. 


father 
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5 father; and that when there is not, they can belong te 


* 


the mother only * 


C H A P. IV. 
Of families. 


Fr is almoſt every where a cuſtom for the wife to paſs: 
| | into the family of the huſband The contrary is without 
any inconveniency eſtabliſhed at Formoſa (a), where the 
| huſband enters into the family of the wife. 

| This law, which fixes the family in a ſucceſhon of perſons 
ol the ſame ſex, greatly contributes, independently of the 
© firſt motives, to the propagation of the human ſpecies. 


ol a ſex which does not. perpetuate it, is never ſatisfied if 
© he has not thoſe who can render it perpetual. 

Names, which give men an idea of a thing, which one 
would imagine ought not to periſh, are extremely proper 
E to inſpire every family with a defire of extending its durati- 
on. There are people, amongſt whom names diſtinguiſh 
families: there are others, where they only diſtinguiſh 


> perſons: theſe laſt have not the ſame advantage as the 
| former, 


CHAP. V. 
Of the ſeveral orders of lawſul wives, 


| x4 WS and religion ſometimes eſtabliſh many kinds 
| of civil conjunctions: and this is the caſe amongſt 
the Mahometans, where there are ſeveral orders of wives, the 
| children of whom are acknowledged by being born in the 
| houſe, by civil contracts, or even by the flavery of the 
mother, and the ſubſequent gratitude of the father. 

It would be contrary to reaſon, that the law ſhould: 
itigmatize the children for what it approved in the father. 
All theſe children ought therefore to ſucced, at leaſt if 
ſome particular. reaſon does not oppoſe it, as in Japan, 


For this reaſon among nations that have ſlaves, the child almoſt 
aways follows the tation or condition of the mother, 


(a) Dubalde Tom, I. Page 165. | 
H 33 8 T where: 


© The family is a kind of property: a man who has children 
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where none ſucceed but the children of the wife giren by 
the emperor. Their policy demands that the gifts of th 
emperor ſhould not be too much divided becauſe they ſub: 
jet them to a kind of ſervice, Hike that of our ancient 
tiefs, 


. H. A P. VI. 
Of laws in relation to baſtards. 


N republics, where it is neceſſary that there ſhould be 
the pureſt morals, baſtards ought to be more depraded 
than in monarchies. | 355 | 
The laws made againſt them at Rome were perhaps too 
ſevere. Butas the ancient inſtitutions laid all the citizens 
under a neceſſity of marrying ; and as marriages were 200 
ſoſtened by the permiſſion to repudiate, or make a Civorce; 
nothing but an extreme corruption of manners could lad 
them to concubinage. | 
Tis obſervable, that as the quality of a citizen wa: 
very conſiderable thing in a democratic government, ver 
it carried with it the ſovereign power, they frequently mad: 
laws in reſpect to the ſtate of baſtards, which had lels n. 
lation to the thing itſelf, and to the honeſty of matrigt, 
than to the particular conſtitution of the republic. Thus 
the people have ſometimes admitted baſtards into the num. 
ber (a) of citizens, in order to increaſe their power in op 
poſition to the great. Thus the Athenians excluded bal 
tards from the privilege of being citizens, that they migit 
poſſeſs a greater ſhare of the corn ſent them by the king af 
Egypt. Infine, Ariitotle informs us (b), that in mary 
cities where there was not a ſufficient number of citizens, 
their baſtards ſucceeded to their poſſeſſions ; and that wh: 
there was a proper number, they did not ſucceed, 


CHAP, VIE 
the father's conſent. to marri ge. 
HE conſcat of fathers is founded on their authority, 
that is, on their right of property. It is alſo four 


| fa) Ariſtotle's Politics, Lib, yi; (5) Ibid. Lib, ii; Cap. 3. 
Cap 4. * 
6 
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ded on their love, on their reaſon, and on the uncer- 
tainty of that of their children. whom youth confines in 
a ſtate of ignorance, and paſſion in a ſtate of ebriety. 

In the ſmall republics or ſingular inſtitutions already 
mentioned, they might have laws which gave to magiſtrates 
that right of inſpection over the marriages of the children 
of citizens, which nature had already given to fathers. The 
love of the public might there equal or ſurpaſs all other 
lore. Thus Plato weuld have marriages regulated 
by the magiſtrates: this the Lacedzmonian magiſtrates per- 
formed. | 

But in common inſtitutions, fathers have the diſpoſal of 
their children in marriage : their prudence in this reſpe& 
zs always ſuppoſed to be ſuperior to the prudence of a 
ſtranger. Nature gives to fathers a deſire of procuring 
ſucceſſors to their children when they have almoſt loſt the 
deſre of enjoyment themſelves, In the ſeyeral degrees of 
progeniture, they ſee themſelves inſenſibly adyancing to a 
kind of immortality. But what muſt be done if oppreſſion 
and avarice ariſe to ſuch a height as to uſurp all the autho- 
rity of fathers ? Let us hear what Thomas Gage (a) ſays 
in regard to the conduct of the Spaniards in the Weſt- In- 
dies, | h 
According to the number of the ſons and daughters 
te that are marriageable, the father's tribute is raiſed and 
inereaſed, until they provide huſbands and wives for 
* their ſons and daughters, who, as ſoon as they are mar- 
* ried, are charged with tribute; which that it may in- 
creaſe, they will ſuffer none above fifteen years of age 
eto live unmarried. Nay, the ſet time of marriage, ap- 
“pointed for the Indians, is at fourteen years for the 
man, and thirteen for the woman, alledgiag that they are 
ſooner ripe for the fruit of wedlock, and ſooner ripe in 
e knowledge and malice, and ſtrength for work and ſer- 
vice than any other people. Nay, ſometimes they force 
them to marry, who are ſcarce twelve and thirteen years 
« of age, if they find them well limbed and ſtrong in body, 
explaining a point of one of the canons, which alloweth 
* fourteen and fifteen years, Niſi malitia ſuppleat atatem.” 


(a) A new Survey of theWeſt- 3d edit, 
Indies by Thomas Gage, p. 345. 55 


He 
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He ſaw a li} of theſe taken. Tt was, ſays he, a moſt ſhame. 
ful affair. Vhus n aa action which ought to be the moſt 
free, the ladians are the greateſt ſlaves. 


HA en. 
The ſame ſutjed continued. 


N England, the law is frequently abuſed by the daugh- 
ters marrying according to their own faney, without 
conſulting their parents. This cuſtom is, I am apt to ima. 
gine, more tolerated there than any where elſe, from a 


cConſideration, that as the laws have not eſtabliſhed a mo- 


naſtic celibacy, the daughters have no other ſtate to chuſe 
but that oi marriage, and this they cannot refuſe. In France, 
on the contrary, young women have always the reſource 
of celibacy ; and therefore the law which ordains that they 
ſhall wait for the conſent of their fathers, may be more 
agreeable. In this light the cuſtom of Italy and Spain mult 
be leſs rational ; convents are there eſtabliſhed, and yet 
they may marry without the conſent of their fathers, 


CHAP, IX. 
Of young women. 


* UNG women who are conducted by marriage alone 
to liberty and pleaſure; who have a mind which 
dares not think, a heart which dares not feel, eyes which 
dare not ſce, ears which dare not hear, who appear only to 


| ſhew themſelves lilly, condemn'd without intermiſſion to trifies 


and precepts, have ſufficient inducements to lead them on 


to marriage: it is the young men that want to be encou- 
Taged, 


CHAP, X. 
What it is that determines to marriage. 


V T HEREVER a place is found in which two perſons 


can live commodiouſly, there they enter into mar- 
riage. Nature has a ſufficient piopenlity to it, when un- 
reſtrained by the diſſiculty of ſubſiſtence. 


1 


| A riſing people increaſe and multiply extremely, This 

is, becauſe with them it would be a great inconveniency to 
| live-in celibacy; and none to have many children. The 
| contrary of which is the caſe when a nation is formed. 


CHAP. XL P 
Of the ſeverity of government. 


EN who have abſolutely nothing, ſuch as beggars, 
have many children. This proceeds from their be- 
ing in the caſe of a riſing people: it coſts the father no- 
| thing to give his art to his offspring, who even in their in- 
fancy are the inſtruments of this art, Theſe people mul- 
tiply in a rich or ſuperſtitious country, becauſe they do not 
ſupport the burthen of ſociety; but are themſelves the 
burthen, But men who are poor, only becauſe they live 
under a Evere government; who regard their fields leſs as 
the ſource of their ſubſiſtence, than as a cauſe of yexation 
theſe men, I ſay, have few children: they have not even 
ſubiſtence for themſelves, how then can they think of di- 
riding it? they are unable to take care of themſelves, 
len they are fick, how then can they attend to the wants 
of creatures whoſe infancy is a continual ſickneſs? 

It is pretended by ſome who are apt to talk of things 
ubich they have never examined, that the greater the po- 
rerty of the ſubjects, the more numerous are their fami- 
hes; that the more they are loaded with taxes, the more 
| induſtriouſly they endeavour to put themſelves in a ftation in 
uhich they will be able to pay them: two ſophiſms, which 
hare always deſtroyed, and will for ever be the deſtructi- 
on of monarchies, CN 

The ſeverity of government may be carried to ſuch an 
txtreme, as to make the natural ſentiments deſtructive of 
the natural ſentiments themſelves, Would the women of 


(a) America have refuſed to bear children, had their ma- 
ers been leſs cruel ? | | 


„% Ancw Survey of the Weſt- 3d edit. 
ulics by Thomas Gage p. 97. 


CHAP. 


93 THE SPIRIT B. xx, 
CHAP. XII. | 
Of the numbers of males and females in different con. 

tries. | 


HAVE already obſerved (b), that there born in Fu, 
rope rather more boys than girls. It has been rem. 
ked that in“ Japan there are born rather more girls tha 
boys: all things compared there muſt be more fruitf 
women in Japan than in Europe, and conſequently it mil 
be more populous, | 

We are informed (c), that at Bantam there are ten git 
to one boy. A diſproportion like this muſt cauſe the nun. 
ber of families there, to be to the number of thoſe of o 
other climates, as 1 to 52; which is a prodigious differ 
ence, Their families may be much larger indeed; bit 
there muſt be few men in circumſtances ſufficient te pronid 
for ſo large a family. 


CHAP. XIII. 
Of ſea-port towns. 


| fo ſea-port towns, where men expoſe themſelves to 
thouſand dangers, and go abroad to live or die in d- 
ſtant climates, there are fewer men than women: and yet 
we ſee more children there than in other places. Thi 
proceeds from the greater eaſe with which they procure 
the means of ſubſiſtence, Perhaps even the oily parts of iik 
are more proper to furniſh, that matter which contributes to 
generation. This may be one of the cauſes of the infinite 
number of people in + Japan and China t, where they lie 
almolt wholly on (d) fiſh, If this be the caſe certain me- 


See Kempfer, who pives a.computation of the people of Meaco, 
I Japan is compoſed of a number of iſles, where there are man 
banks, and the ſea is there extremely full of fiſh. 

+ China abounds in rivers, | 
(e) Book xvi. Chap 4. of the Eaſt India company vd 
(e) Collection of Voyages that I. p. 347, 5 
contnbuted to the eſtabliſhment (d) Sce Duhalde, Tom .f 


139. 142. | all 
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| baſlic rules, which oblige the monks to live on fiſh, muſt 
e contrary to the ſpirit of the legiſlator himſelf, 


: CHAP. XIV. 
OF the productions of the earth which require a greater 
. or a leſs number ef men, 


ET)ASTURE-lands are but little peopled, becauſe they 
T find employment only for a few. Corn-lands employ 
la great many men, and vineyards infinitely more. 

lt has been a frequent complaint in England ||, that the 
E:ncreaſe of Puſture- land diminiſhed the inhabitants; and it 
bas been obſerved in France, that the prodigious number 


people. 

\ Thoſe countries where coal-pits furniſh a proper ſubſtance 
for fuel, have this advantage over others, that not having 
ike fame occaſion for foreſts, the lands may be cultivated, 
In countries productive of rice, they are at great pains 


ſore be employed. Beſides, there is leſs land required to 


duce other kinds of grain. In fine the land which is elſe- 
vhere employed in raiſing cattle, ſerves immediately for 
the ſubſiſtence of man; and the labour, which in other 
places is performed by cattle, is there performed by men; ſo 


that the culture of the ſoil, becomes to man an immenſe 
manufacture. 


| CH A f. XV. 
Of the number of inhabitants with relation io the arts, 


HEN there is an Agrarian law, and the lands are e- 
qually divided, the country may be extremely well 
peopled, though there are but few arts; becauſe every 


The greateſt number of the proprietors of land, ſays Biſhop Bur- 
net, finding more profit in ſelling their wool than their corn, incloſed 
| their eltates: the commons, ready to periſh with hunger, roſe up in arms; 
they infiſted on a diviſion of the lands: the young king even wrote 
on this ſubject. And proclamations were made againſt thoſe who in- 


doſed their lands. Abridg. of the Hift. of the Reformation, 
3 citizen 


Jof vineyards is one of the great cauſes of the multitude of 


in vatering the land; a great number of men muſt theres 


Furniſh ſubſiftence for a family, than in thoſe which pro- 
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citizen receives from the cultivation of his land whatere, 
is neceſſary for his ſubliſtence, and all the citizens together 
conſume all the fruits of the earth. Thus it was in ſons 
republics, 8 

In our preſent ſitvation, in which lands are fo unequall 
diſtributed, they produce much more than thoſe why cyl. 
tivate them can conſume; if the arts therefore thould be 
negl-ted, and nothing minded but agriculture, the cou. 
try could not be peopled, Thoſe who cultivate, haying 
corn to ſpare, nothing would engage them to work the 
following year; the fruits of the earth would not be cop 
ſame1 by the indolent; for theſe would have nothing with 
which they could purchaſe them. It is neceſſary then thi 
the arts ſhould be eſtabliſhed, in order that the produce d 
the land may be conſumed by the labourer and the art 
ficer. Ina word, itis now proper that many ſhould cul 
tivate much more than is neceſſary for their own uſe, 
For this purpoſe, they mult have a deſire of enjoying f- 
perfluities; and theſe they can receive only from the 3. 
tificer, | 

Thoſe machines which are deſigned to abridge art, ar 
not always uſeful, If a piece of workmanſhup is of a m6 
derate price, ſuch as is equally agreeable to the maiet 
and the buyer, thoſe machines which render the manu 
facture more ſimple, or in other words, diminiſh the cums 
ber of workmen, would be pernicious, And if water mi 
were not every where eſtabliſhed, I ſhould not hate be 
lieved them ſo uſetul as is pretended, becauſe they tt 
deprived an infinite multitude of their employment, a val 
number of perſons of the uſe of water, and the greateli pat 
the land of its fertility, 


- 


CHAP. XVI. 
The concern of the legiſlator in the propagation , i 


ſpect ES, 


EGULATIONS on the number of citizens depend 
greatly on circumſtances, There are countries l 
which nature does all: the legiſlator then can do nothing 
What need is there of inducing men by Jaws to propoge” 
tion, when @ fräitfal climate yields a ſufficient _— 
| inhabitants? 


0 e 
cd, LA. 97 
inhabitants? Sometimes the climate is more favourable 
than the ſoil; the people multiply, and are deſtroyed by 
mine: this is the cafe of China, Hence a father ſells 
his daughters, and expoles his children, In Tonquin (a), the - 
{ame cauſes produce the fame effects; fo we need not, 
like the Arabian travellers mentioned by Renaudot, ſearch 
for the origin of this in their ſentiments (b) on the Me- 
templychoſis. x 

For the ſame reaſon, the religion of the iſle of For- 
moſa (e) does not ſuffer the women to bring their children 
into the world, till they are - thirty-five years of age: the 


prieſteſs before this age, by bruiling the belly, procures 
abortion, | f | 


C HAF. XVI. 
OF Greece, and the number of its inhabitants, 


HAT effect which in certain countries of the caſt 

ſprings from phyſical cauſes, was produced in Greece 
by the nature of the government, The Greeks were a 
great nation, compoſed of cities, each of which had-a di- 
lint government and ſeparate laws. They had no more 
the ſpirit of conqueſt and ambition, than thoſe of Swiſſer- 
land, Holland, and Germany, have at this day. In eve- 
ry republic the legiſlator had in view the happineſs of the 
citizens at home, and their power abroad, left it ſhould 
prove inferior * to that of the neighbouring cities. Thus, 
with the enjoyment of a ſmall territory and great happineſs, 
it was eaſy kor the number of the citizens to increaſe to 
ſach a degree as to become burthenſome. This obliged 
them inceſſantly to ſend out colonies; and as the Swiſs do 
now, to let their men out to war. Nothing was neglect- 


ed that could hinder the too great multiphcation of chil» 
dren, | 
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They had amongſt them republics, whoſe conſtitution 
was very remarkable, The nations they had ſubdued, 


ISI . 
— — — :::: —— —— 
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* In valour, diſcipline, and military exerciſes. _ 
(a) Dampiere's Voyages, Vol, ges that contributed to the eſta- 
II. p. 41. | bliſhment of the Eaſt-India com- 
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b) Ibid. p. 167, | pany, Vol. I. part 1, page 182. 
(e] See the collection of ya & 1688. 
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were obliged to provide ſubſiſte nee for the citizens, The 
Lacedemonians were fed by the Helotes, the Cretans by 
the Periecians, and the Theſſalians by the Peneſtes 
They were obliged to have only a certain number of free- - 
men, that their ſlaves might be able to furniſh them with 
ſubſiſtence. Tis a received maxim in our days, that it is 
neceſſary to limit the number of regular troops: now the La. 
cedemonians were an army, maintained by the peaſants: it 
was proper therefore that this army ſhould be limited ; with- 
out this the freemen, who had all the advantages of ſoci. 
ety, would increaſe beyond number, and the labourers b 

' overloated, | | 

The politics of the Greeks were particularly employed 
in regulating the number of citizens. Plato in his republic 
fixes them at five thouſand and forty, and he would have 
them ſtop or encourage propagation, as was moſt conyeni- 
ent, by honours, ſhame and the advice of the old men; 
he. would even (a), regulate the number of marriages, in 
ſuch a manner, that the republic might be recruited without 
being overcharged. | | 

If the laws of a country, ſays Ariſtotle (b), forbid the 
expoſing of children, the number of thoſe brought forth 
ought to be limited, If they have more than the number 
preſcribed by law, he adviſes (c) to make the women mil 
carry before the fœtus be formed. 

The ſame author mentions the infamous means made uſe 
of by the Cretans, to prevent their having too great a 
number of childrea; a proceeding too indecent to te- 
peat. 

There are places, ſays Ariſtotle (d) again, where the 
laws give baſtards the privilege of being citizens: but as 
ſoon as they have a ſufficient number of people, this privt 
lege ceaſes, The ſavages of Canada burn their priſoners 
but when they have empty cottages to give them, they te- 
ceive them into their nation. 

Sir William Petty, in his calculations, ſuppoſes that 2 
man in England is worth what he would ſell for at Algiers * 


* Sixty pounds Sterling. | 

[a] Republic. Lib. v. | (e) Tbid. 
bb] Polit, Lib. vii, Chapg 16. (A) Polit. Lib, ii. Cap. 3. 
This 


1 


This can be true only with reſpect to England. There are 
countries where a man is worth nothing, there are others 
where he is worth leſs than nothing, 


CHAP, xvIl _ * 
Of the ſlate and number of people before the Romans. 


TALY, Sicily, Aha Minor, Gaul and Germany, were 
nearly in the ſame ſtate as Greece: full of ſmall nati- 

ons that abounded with inhabitants; they had no need of 
laws to increaſe their number, 


\ 


C-1:AP.-- AI... 
Of the depopulation of the univerſe, 


LL theſe little republics were ſwallowed up in a large 

one, and the univerſe ioſenſibly became depopulat- 

ed: in order to be convinced of this, we need only conſi- 

der the ſtate of Italy and Greece, before and after the vice 
tories of the Romans, 

e You will aſk me, fays Livy (a), where the Volſct 
could find ſoldiers to fupport the war, after having been 
« ſo often defeated, There muſt have been formerly an 
« infinite number of deere in thoſe countries, which at 
preſent would be little better than a deſart, were it not 
for a few ſoldiers and Roman flaves,” x 

« The oracles have ceaſed, a Plutarch, becauſe the 
places where they ſpoke are deſtroyed, At preſent we 
can {garcely find in Greece three thouſand men fit to i 
bear arms. | Li 

© 1 ſhall not deſcribe, /a) Strabo (b), Epirus, ad the- 1 
* adjacent places; becauſe theſe countries are intirely de- 

„ ſerted, This depopulation, which began long ago, fil! 
continues; ſo that the Roman ſoldiers encamp in the 

„ houſes they have abandoned.” We find the cauſe of 
this ia Polybius, who fays, that Paulus Æmilius, after his 
vitory, deſtroyed threeſcore and ten cities of Epirus, ank 
carried away an hundred ard fifty thouſand ſlaves, | 


6) Lib. wh; 5 (o) Lib. vi. Pag. 456. 
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RAF. . 


That the Romans were under a neceſſity of making lars 
& to encourage the propagation of the ſpecies, 


HE Romans, by deſtroying others, were themſelves 

deitroyed: inceſſantly in action, in the heat of bat- 
ile, and in the moſt violent attempts, they wore out like 
a weapon kept conſtantly in uſe. 

I ſhall not here ſpeak of the attention with which they 
applicd themſelves to procure * citizens in the room of 
thole they loft, of the aſſociations they entered into, the 
privileges they beſtowed, and of that immenſe nurſery of 
citizens their flayes. TI fhall mention what they did to re- 
ctuit the number, not of their citizens, but of their men; 
and as they were the people in the world, who knew belt 
how to adapt their Jaws to their projects, an examination 
of what they did in this reſpect, cannot be a matter of 1t- 
difference. 


CHAP. XXI. 


Os the laws of the Romans relating the prapagation EN lle 
ſpeclet. 


H E ancient laws of Rome endeavoured greatly to i- 
cite the citizens to marriage. The ſenate and the 
people made frequent regulations on this ſubje& as Augu- 
ſtas ſays in his ſpeech related by Dio (a). 
Dionyſus Halicarnaſſeus (b) canrot believe, that after 
the death of three hundred and five of the Fabii, extermi- 
pated by the Veieates, there remained no more of this fi- 
mily but one {inole child; becauſe the ancient law which 
obliged every citizen to marry and to educate all his chil 
dren, was Þ ſtt]l in force. 
1 of the laws, the cenſors had a particular 
upon Marriages, and according to the exigencies of the 


* A modcra author has treated of this in his Conſiderations on the 
c auſes of the riſe and declenſion of the Roman grandeur, 
4 8 In tne year of Rome 277. 
| „ Lita. lvi, (b) Lib. il, 
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republic engaged them to it by | ſhame and by puniſh- 
ments. | | 

The corruption of manners that began to take place, 
contributed vaſtly to diſguſt the citizens againſt marriage, 
which was painful to thoſe who had no taſte for the plea- 
ſures of innocence. This is the purport of that ſpeech (a) 
which Metellus Numidicus when he was the cenſor made to 
the people, If it was poſſible for us to do without wives, 
« ye ſhould deliver ourſelves from this evil + but as nature 
« has ordained that we cannot live very happily with them, 
nor ſubſiſt wthout them, we ought to have more regard 
« our own preſervation, than to tranſient gratiſications.“ 

The corruption of manners deſtroyed the cenſorſhip, 
which was itſelf eſtabliſhed to deſtroy the corruption of man» 
ners: for when this corruption became general, the cenſor 
loſt his power (b). 

Civil diſcords, triumvirates, and proſcriptions, weakened 
dome more than any war ſhe had hitherto engaged in. 
They left but few citizens, and the greateſt part of them 
unmarried. To remedy this laſt evil, Czfar and Auguſtus 
re-eltabliſhed the cenſorſhip, and would even be (c) 
Cenfors themſelves, Cæſar gave (d) rewards to thoſe 
who had many children, All (e) women under forty- 
live years of age, who had neither huſband nor children, 
were forbid, to wear jewels, or te ride in litters; an ex- 
cellent method thus to attack celibacy by the power of 
vanity. The laws of Auguitus (f) were more preſſing: 
he impoſed (g) new penalties on thoſe who were not mar- 
ried, and increaſed the rewards both of thoſe who were 
married and of thoſe who had children. Tacitus calls 
theſe Julian laws (h); to all appearance they were founded 


+ See what was done in this reſpect in T. Liyy, lib. «lv. The E- 
pitowe of T. Livy, lib, lix. Aulus Gellius, lib. i. cap. 6. Valerius 
Maximus, lib. ii, cap. 19. | 


(a] Itis in Aulus Gellius, lib. i. Life of Cæſar - Chap. xx, Appian, 


Cap, 6. Lib. ii. of the Civil War, 

(b] See what I have faid in (e) Euſebius in his Chronicle, 
Book v, Chap. 19. e | 

e) See Dio, lib, xliii, and Xi- (g) In the year of Rome 736. 
Pulinus in Auguſt, ch) Julias rogationes Annal 


(4) Dio, Lib, xliii, Suetonius, Lib. 3. 
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on the antient regulations made by the ſenate, the people, 
and the cenſors, - | 

Tie law of Auguſtus met with innumerable obſtacles, 
and thirty four years (a) after it had been made, the Ro. 
man knights infilted on its being aboliſhed, He placed on 
one ſide thoſe who were married, and on the other thoſe who 
were not: theſe Jaſt appeared by far the greateſt number; 
upon which the citizens were aſtoniſhed and confounded, 
Auguſtus, with the gravity of the antient cenſors, addreſſed 
them in this manner *, 

„While ſickneſs and war ſnatch away ſo many cit. 
** zens, what mult become of the city if marriages are no 
longer contracted ? The city does not conſiſt of houſes, 
of porticos, of public places; men alone conſtitute a 
«© city. You do not ſee men, like thoſe mentioned in 
© fable, ariſing out of the earth to take care of vour af- 
fairs. Your celibacy is not owing to the deſire of living 


' ** alone ; every one of you have both table and bed com- 


©* panions, You only ſeck to enjoy your irregularities 
„ undiſturbed. Do you here cite the example of the 
** yeſtal virgins ? if you preſerve not the laws of chaſtity, 
«© you ought to be puniſhed like them. You are equally 
bad citizens, whether your example has an influence on 
« thereſt of the world, or whether it be diſregard. 
My only view is the perpetuity of the republic. I hart 
© increaſed the ꝓenalties of thoſe who have diſobeyed; 
« and with reſpect to rewards, they are fuch, as I do 
* not know whether virtue has ever received greater, For 
“ lefs will a thouſand men expoſe life itſelf, and yet wil 
% not theſe engage you to take a wife, and provide for 
„ children?“ | 

He made a law, which was called after his nate 7a, 
and Papia Poppaa from the names of the conſuls (b) for 
part of that year. The greatneſs of the evil appeared, 
even in their being elected: Dio (c) tells us, that the) 
were not married, and that they had no children. 


- 


have abridged this ſpeech, which is of a tedious length; it 1s to 


be found in Dio, lib. lvi, 


(a) In the year of Rome 762, and Q. Poppæus Sabinus, D's, 
Dio Lib, lvi. Lib. lvi. | 
(b) Marcas Papius Mutius. (ce) Ibid, 


This 
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This law of Auguſtus was properly a code of laws, and 
a ſyſtematic body of all the regulations that could be made 
on this ſubject. The Julian * laws were ang aſs into 
it; and received a greater ſtrength. It was ſo extenſive 
in its uſe, and had an influence on ſo many things, that it 
ſormed the fineſt part of the civil law of the Romans, 


of Ulpian, in the laws of the Digeſt, collected from authors 
who wrote on the Papian laws, in the hiſtorians and others 
| who have cited them, in the Theodoſian code which abo- 
liſhed them, and in the works of the fathers who have cen- 


things of the other life, but with very little knowledge of 
the affairs of this. ä | 

Theſe laws had many heads 4, of which we know thirty- 
fze, But to return to my ſubject as ſpeedily as poſſible, 
I hall begin with that head, which Aulus Gellius (a) in- 
forms us was the ſeventh, and which relates to the hon« 
ours and rewards granted by that law, 1 | 

The Romans, who for the molt part ſprung from the 
cities of the Latins, which were Lacedzmonian (b) co- 
lonies, and who had received a part of their laws even from 
thoſe cities ||, had, like the Lacedæmonians, ſuch yenerati- 
on for old age, as to give it all honour and precedency. 
When the republic wanted citizens, they granted to mar- 
rage, and to a number of children, the privileges which 
had been given to age (c). They granted ſome to mar- 
riage alone, independently of the children which might 


ſpring from it: this was called the right of huſbands. They 


gave others to thoſe who had any children, and larger 
ſtill to thoſe who had three children. Theſe three 
things muſt not be confounded. Theſe laſt had thoſe pri- 


vleges which married men conſtantly enjoyed, as for ex- 


The rath title of the fragments of Ulpian diſtinguiſhes very rightly 
between the Julian and the Papian law. . 

James Godfrey has made a collection of theſe. | 

t The 35th is cited in the 19th law ff. de ritu nuptiarum. 

The deputies of Rome, who were ſent to ſearch into the laws of 
Greece, went to Athens, and to the cities of Italy. - 

(a) Lib, ii. Chap. 15. | dc) Aulus Gellius, Lib, it 

(b) Dionyſ. Halicarnaſſeus. Cap. 154! 


ample, 


We find + parts of it diſperſed in the precious fragments 


fared them, without doubt from a laudable zeal for the 
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ample, a particular place in the theatre (a); they had 
thoſe which could only be enjoyed by men who had children; 
and which none could deprive them of but thoſe who had 
a greater number. 

Theſe privileges were very extenſive. The married men 
who had the moſt children, were always preferred“, whe. 
ther in the purſuit. or in the exerciſe of honours, The 
conſul, who had the moſt numerous offspring, was the (þ) 
firſt who received the faſces ; he had his choice of the (o) 
provinces: the ſenator who had moſt children, had his 
name wrote firſt in the catalogue of ſenators, and was the 
firſt in giving his opinion (d) in the ſenate. They might 
even ſtand ſooner than ordinary for an office, becauſe eyery 
child gave a diſpenſation of a year (e). If an inhabitant 
of Rome had three children, he was exempted from all 
troubleſome offices (f). The freeborn women who had 
three children, and the freed women who had four, paſſed 
(g) out of that perpetual tutelage, in which they had been 
held (h) by the antient laws of Rome, | 
As they had rewards, ſo they had alſo penalties4 
Thoſe who were not married could receive no advantage 
from the will of any perſon that was not a near relation t; 
and thoſe who being married, had no children, could re. 
ceive only half ||, The Romans, ſays Plutarch {, marry 
to bc heirs, and not to have them. 


Tacitus, Ilb. ii. Ut numerus liberorum in candidatis prepolleret, 
quod lex jubebat. Of . 

+ Sec the fragments of Ulpian, tit, 14. 15, 16, x7, & 18, which 
compoſe one of the fineſt pieces of the ancient civil law of the Romans, 

{| Sozom, lib, i. cap. 9. they could receive from their relations. 
Fragm. of Ulpian, tit. 16. . 1 : 

} Sozom. lib. i. cap. 9 & leg. unic. cod, Theod de infirm, px 
exl:b. & orbit. | 

$ Moral works, of the love of fathers towards their children. 

(a) Suet onius in Auguſto, Chap. (e) See Law 2. ff. de Minor. 
44. (f) Law 3ſt and 2d, ff, devs 

(b) Aulus Gellivs, Lib. its catione & excuſat, munerum. 
Cap. 15. (2) Fragm, of Ulpain, tit. 29k 

(c). Tacitus Annal, Lib, xv, 


§. 3. 
d) Sce Law 6. F, 5. de De- (n) Plutarch Life of Numa, 
curion. El 


Ch, XXI. OF LA MVS. 105 


The advantages which a man and his wife might receive 
from each other * by will, were limited by law. If they 
had children of each other, they might receive the whole; 
ir not, they could receive only a tenth part of the ſucceſhon 
on the account of marriage; and if they had children by 
2 former marriage as many tenths as they had children. 

If a huſband abſented himſelf (a) from his wife on any 
other cauſe than the affairs of the republic, he could not 
inherit from her, | 

The law gave to a ſurviving huſband or wife two years Þ 
to marry again, and a year and a half in caſe of a divorce, 
The fathers who would not ſuffer their children to marry, 
or refuſed to give their daughters a portion, were obliged 
to do it by the magiſtrates i. | 

They were not allowed to betroth, when the marriage 
vas to be deferred for more than two years (b); and as 
they could not marry a girl till ſhe was twelve years old, 
they could not be betrothed to her till ſhe was ten, The 
laws would not ſuſſer them to trifle (e) to no purpoſe ; 
and, under a pretence of being betrothed, to enjoy the 
privileges of married men. | 

It was contrary to law, for a man of ſixty to (d) marry 
a voman of fifty. As they had given great privileges to 
married men, the law would not ſuffer them to enter into 
uſeleſs marriages. For the ſame reaſon, the Calviſian Se- 
ratus conſultum declared the marriage of a woman of 
wore fifty, with a man leſs than ſixty, to be (e) unequal: 


dee 2 more particular account of this in the Fragm. of Ulpian, 
Ut, . & 16. | 

i Fragm, of Ulpian, tit. 14. It ſeems the firſt Julian laws allowed 
three years: Speech of Auguſtus im Dio, lib. lvi. Suctouius, life of 
Augultus, cap, 34, Other Julian laws granted but one year: the 
Papian law gave two, Fragm. of Ulpian, tit. 14. T heſe laws were 
nat agreeable to the people; Auguſtus therefore tuftened or ſtrengthen - 
td them, as they were more or leſs difpoſed to comply with them. 

+ This was the 35th head of the Papian law. Leg. 19. fl. de ritu 


Wptiarum, 

\ 0) Fragm. of Ulpian, tit, 16. Dio the ſpeech of Auguſtus lib, lvi, 

72 (d) Fragm. of Ulpian, tit. 16. 
(5) See Dio lib. liv, anno 736, and the 27th law Cod. de nuptiis 

uetonius in Octavio, cap. 34. (e) Fragm. of Ulpian tit. 16, 


(e) Dio J. Ly and in the lame 9. 3, 
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ſo that a woman of fifty years of age could not marr, 
without incurring the penalties of theſe laws. Tiberius 
added (a) to the rigour of the Papian law, and prohibited 
men of ſixty, from marrying women under fifty ; ſo th 
a man of ſixty could not marry in any caſe whatſverer, 
without incurring the penalty. But Claudius abrogated d) 
this law made under Tiberius. „ 
All theſe regulations were more conformable to the cli 
mate of Italy, than to that of the North, where a man of 
fixty years of age has ſtill a conſiderable degree of ſtrength; 
and where women of fifty, are rot always paſt child-ter. 
ing. | 
That they might not be unneceſſarily limited in the choice 
they were to make, Auguſtus permitted all the free. bon 
citizens who were not ſenators (c), to marry freed-wonen 
(d). The Papian (e) law forbad the ſenators marrying 
freed-women, or thoſe who had been brought up to the 
ſtage; and from the time of (f) Ulpian, free born perſons 
were forbid to marry women who had led a diforderly lic, 
who had played in the theatre, or who had been cor 
demned by a public ſentence. This muſt have been el 
bliſhed by a decree of the ſenate. During the time of the 
republic they had never made laws like theſe, becauſe the 
cenſors corrected this kind of diſorders as foun as tary 
| arofe, or elſe prevented their riſing, „ 
Conſtantine (g) made a law, in which he comprehended 
in the prohibition of the Papian law, not only the ſenators 
but even thoſe who had a conſiderable rank in the Fate, 
without mentioning perſons in an inferior ſtation: this con- 
ſtitnted the law of thoſe times. Theſe marriages vere 
therefore no longer forbidden, but to the free-born com. 
prehended in the law of Conſtantine, Juſtinian (h) how 
ever abrogated the law of Conſtantine, and permitted al 


(a) See Sustonius in Claud io. (e) Fragm. of Ulpian, ch. 
CIP. 22. | 13. and the 44th law fl. de 1% 
(b) See Suetonius, life of Clau- nuptiarum. Ro; 
dius, cap. 23. and the Fragm, of (F) Fragm, of Ulpian, tl. ;. 

. Ulpian, tit. 16.5. 3. Es 77 
(e) Dio L. liv. Fragm. of Ul (g) See Law I, in Cod. 
| pian, tit, 13. natur. lib. 

(d) Auguſtus's ſpeech in Dis (h) Novel. 177. 
kb. vi. | * 
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forts of perſons to contract theſe marriages: and by this 
means we have acquired ſo fatal a liberty. 

It is evident, that the penalties inflicted on thoſe who 
married contrary to the prohibition of the law, were the 
{ime as thoſe inflicted on perſons who did not marry, 
Theſe marriages did not give them any civil advantage (a); 
1nd the dowry (b) was confiſcated (c) after the death of 
the wife. 

Auguſtus having adjudged the ſucceſſion and legacies of 
thoſe whom theſe laws had declared incapable to the public 
reaſury *, they had the appearance rather of fiſcal, than 
of political and civil laws, The diſguſt they had already 
conceived at a burthen which appeared too heavy, was in- 
creaſed by their ſeeing themſelves a continual prey to the 
widity of the treaſury, On this account, it became ne- 
celary under Tiberius, that + theſe laws ſhould be ſoftened, 
that Nero ſhould leſſen the rewards given out of the trea- 
ſury tothe informers, that Trajan (d) theuld put a ſtep | 
to their plundering, that Severus || ſhould alſo moderate | 
theſe laws, and that the civilians ſhould conſider them as | 
odious, and in all their deciſions deviate from the literal | 
rigour, | 

Beſides the emperors enervated & theſe laws, by the 
privileges they gave, of the rights of huſbands, of children, 
and of three children. They did more than this, they 
wwe (e) particular perſons a diſpenſation from the penalties 
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Except in certain caſes. See the Fragm. of Ulpian, tit. 18, and 
we only law in Cod, de Caduc. tollend. f 
KRelatum de moderanda Papia Poppæa. Tacit. Annal. lib. ili. 
age 117. 

He reduced them to the fourth part Suetonius in Nerone, cap. 10. 
| Severus extended even to twenty- five years for the males, and to 
weaty for the females, the time fixed by the Papian law, as we ſee 
y comparing the Fragment of Ulpian, ti, 16. with what Tertullian 
KS, Apol. cap. 4. | 

P. Scipio, the cenſor, complains in his ſpeech to the people of 
te abuſes which were already introduced, that they received the ſame 
"BH for adopted as for natural children, Aulus Gellius, lib, v, 
ti, 19, 
(a) Law 35. ff. de operib. li- ſe] See Book xxvi. Chap. 13. 
morum. §. 7, Fragm. of Ulpian, d] See Pliny's panegyric. 
. 16. §. 2 . le] See the 31ſt Law de rita 


8 Fragm. of Ulpian, tit. 16. nupüarum, 


of 
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of theſe laws. But regulations eſtabliſhed for the public 

BY e : ic 
utility, ſeemed incapable of admitting an alleviation, 

It was highly reaſonable, that they ſhould grant the 
rights of children to the veſtals *, whom religion retained 
in a neceſſary virginity: they gave in the ſame mane; 
the privilege of | married men to ſoldiers, becauſe the 
could not marry, It was cuſtomary to exempt the = 
perors from the conſtraint of certain civil laws. Thus Au. 
guſtus was freed from the conſtraint of the law which lim. 
ted the power of (a) enfranchiſmg, and of that which ſet 
bounds to the right of (b) bequeathing by teſtament, Theſ: 
were only particular caſes: but at laſt diſpenſations were 
given without diſcretion, and the rule itſelf became ng 
more than an exception, 

The ſects of philoſophers had already introduced inthe 
empire a diſpoſition that eſtranged them from buſineſs; x 
diſpoſition which could not gain ground in the time of the 
| republic, when every body was employed in the arts of 
war and peace. From hence aroſe an idea of perfe(tion, 
as connected with a life of ſpeculation; from hence ane. 
ſtrangement from the cares and embarraſſments of a fin. 
The chriſtian religion coming after this philoſophy, xc, 
if I may make uſe of the expreſſion, the ideas which that 
had only prepared. 

Chriſtianity ſtamped its character on juriſprudence; for 
empire has aiways a connexion with the prieſthood, This 
is viible from the Theodoſian code, which is only a colle- 
tion of the decroes of the Chriſtian emperors. 

A panegyriſt (c) of Conſtantine ſays to that emperor, 
© Your laws were made only to corred vice, and to fe- 
« oulate manners: you have ſtripped the antient laws of 
ce that artifice, which ſeemed to have no other aim than to 


lay ſnares for ſimplicity,” | 


La 


* Anouſtus in the Papian law, gave them the privilege of mothers 
See Dio. lib. loi. Numa had given them the ancient privilege of dd 
men who had three children, that is, of having no guardiaa, Pla- 
tarch, lite of Numa 

+ This was granted them by Claudius. Dio lib, Ix. . 

See in Cicero's Offices, his ſentiments on this ſpirit of ſpeculatt 

] Leg. apud eum ff. dc ma- ſe] Nazarius in Tancgy 
numilſionib. 5. 1 | Conſtantini, anno 321. 


* 1 2 » 12 Y 
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It is certain, that the alterations made by Conſtantine 
took their riſe, either from ſentiments relating to the eſta- 
bliſhment of chriſtianity, or from ideas conceived of its per- 
fection. From the ſirſt, procceded thoſe laws which gave 
ſuch authority to biſhops, and which have been the foun- 
dation of the eccleſiaſtical juriſdiction: from hence thoſe 
laus which weakened paternal authority (a), by depriving 
the father of his property in the poſſeſſions of his children. 
To extend a new religion, they were obliged to take away 
the dependance of children, who are always leaſt attached 
to what is already eſtabliſhed. 

The laws made with a view to Chriſtian perfection, 
were more particularly thoſe by which the (b) penaltics of 
the Papian Jaws were aboliſhed; thoſe who were not married 
were equally exempted from them, with thoſe who being 
married had no children, 

« Theſe laws were eſtabliſhed, ſays an ecclęſiaſtic () 
« ſiſtorian, as if the multiplication of the human ſpecies 
« was an effect of our care; inſtead of being ſenſible that 
© the number is increaſed or diminiſhed, according to the 
order of providence.” | | 
Principles of religion have had an extraordinary influence 
on the propagation of the human ſpecies, Sometimes they 
have promoted it, as amongſt the Jews, the Mahometans, 
(WW the Gaurs, and the Chineſe; at others, they have put a 
WH damp to it, as was the cale of the Romans upon their con- 
WH verfion to Chriſtianity, 

They every where inceſſantly preached up continency-z 
a virtue the more perfect, becauſe in its own nature it can 
.de practiſed but by very few. 

Conſtantine had not taken away the decimal laws, which 
granted a greater extent to the donations between man and 
wite in proportion to the number of their children: Theo- 
dolius the younger (d) abrogated even theſe laws. 


(a) See Law 1, 2, 3. in the 
Theodoſian code, de bonis mater- 
mis maternique generis. & c. and 
dhe only law in the ſame code de 
donis qui filiis famili acquiruntur. de jur liber. 


Vor: II. K 


(b) Leg. unic. code Theod. de 
firm. pan, cælib. & orbit, 
(e) Sozomenus, page 27, 


Juſtinian 


(d) Leg. . & 3. cod. Theod. 
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kad been prohibited by the Papian laws. Theſe laws te. 


of not marrying, or when a patron made his (d) freed- man 
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Juſtinian declared all thoſe marriages (a) valid, which 


quired people to marry again: Juſtinian granted (b) priyi. 
leges to thoſe who did not marry again, 

By the ancient laws, the natural right which every one 
had to marry, and beget children, could not be taken x 
way. Thus when they received a (c) legacy on condition 


{wear, that he would neither marry nor beget children, the 
Papian law annulled both the (e) condition and the oath, 
The clauſes, oh continuing in ividowhood, eftablithed x 
mongſt us, contradict the ancient law, and deſcend from 
the conſtitutions of the emperors, founded on ideas of per. 
fection. 

There is no law that contains an expreſs abrogation of 
the privileges and honours which the Romans had granted 
to marriages, and to a number of children, But where 
celibacy had the pre-eminence, marriage could not be 
held in honour; and ſince they could oblige the officer 
of the public revenue to renounce ſo many advantages by 
the abolition of the penalties, it is eaſy to perceive tha 
with yet greater caſe they might put a ſtop to there 
wards. Cs 

The ſame ſpiritual reaſon which had permitted celibacy, 
Loon impoled it even as neceſſary. God” forbid that! 
Mould here ſpeak againft celibacy, as adopted by religion: 
but who can be ſent, when this is built on libertiniſm; when 
the two ſexes corrupting each other, even by the naturd 
ſenſations themſelves, fly from a union which ought to 
make them better, to live in that which always renders 
them worle ? 

It is a rule drawn from nature, that the more the num: 
ber of marriages is diminiſhed, the more corrupt are thok 
who have entered into that ſtate: the fewer married mes, 
the leſs fidelity is there in marriage; as when there ar 
more thieves, there are 1aore thefts, 


(a) Leg Sancimus, code de Aemoflt. 


nuptiis. (d) Leg. 5. $. de jure pati the 
(b) Novell. 127, cap. 3. No- natus. _- 
well. 118, cap. 5. (e) Paul in his fentences, WY ii. 


5 1 f.de dit, & Th tit, x 0 * 
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CHAP. . 
Of the expoſing of children. 


HE Roman policy was very good, in reſpe& to the 

expoſing of children. Romulus, ſays Dionyſius Ha- 
licarnafſeus (a), laid the citizens under an obligation to e- 
ducate all their male children, and the eldeſt of their 
daughters. If the infants were deformed and monſtrous, he 
permitted the expoſing them, after baving ſhewn them te 
five of their neareſt neighbours, 

Romulus did not ſuffer (b) them to kill any infant under 
three years old: by this means he reconciled the law 
which gave to fathers the right over their children of life 
and death, with that which prohibited their being expoſ- 
ed 


We find alſo in Dionyſius Halicarnaſſeus (c), that the 
law which obliged the citizens to marry, and to educate 
all their children, was in force in the 277th year of 
Rome: we ſee that cuſtom had reſtrained the law of Ro- 
mulus, which permitted them to expoſe their younger 
daughters. 8 | 

We have no knowledge of what the law of the twelve 
tables (made in the year of Rome 301), appointed with. 
teſpect to the expoſing of children, except from a paſſage: 
of Cicero (d), who, ſpeaking of the office of tribune of the 
people, fays that ſoon after its birth, like the monſtrous 
infant of the law of the twelve tables, it was ſtifled : the 
infant that was not monſtrous was therefore preſerved, and 
the law of the twelve tables made no alteration in the pre- 
ceeding inſtitutions | 

The Germans, /ays Tacitus (e), never expoſe their 
children; amongſt them the beſt manners have moro 
force than in other places the beſt laws.” The Romans: 
bad therefore laws againſt this cuſtom, and yet they did 

not follow them, We find not any“ Roman law, that 


There is not any title on this ſubject in the Digeſt; the title of 
the code ſays nothing of it. no more than the Novels. 
. (a) Antiquities of Rome, lib. (c) Lib. ix. 
* (d) Lib. iii. de legib. 
: (5) Antiquiti's of” Rome lit, (e) De morib, German. 


L 2 permitted. 


down. It might indeed be ſaid, that they conquered the 


The changes which happened in Europe, with regard i 


=— 
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permitted the expoſing of children: this was, without 
doubt, an abuſe idtroduced towards the decline of the re. 
public, when luxury robbed them of their freedom, when 
wealth divided was called poverty, when the father beliey. 
ed that all was loſt which was given to his family, and when 
this family was diſtin& from his property. 


C HAP. XXIII. 


Of the ſtate of the univerſe after the deſtruction of the Ro- 
mans. 


HE regulations made by the Romans to increaſe the 

number of their citizens, had their effect, while 
the republic, in the full vigour of its conſtitution, had no- 
thing to repair but the loſſes they ſuſtained by their cou- 
rage, by their intrepidity, their firmneſs, their love of glo- 
ry, and of virtue. But ſoon the wiſeſt laws could not re- 
eſtabliſn what a dying republic, what a general anarchy, 
what a military government, what a rigid empire, what a 
proud deſpotic power, what a feeble monarchy, what a 
ſtupid weak and ſuperſtiticus court had ſucceſſively pulled 


world only to weaken it, and to deliver it up defencelels to 
barbarians. The Gothic nations, the Getes, the Saracens, 
and Tartars, by turns harraſſed them: ſoon the barbarians 
had none to deſtroy but barbarians. Thus, in fabulous 
times, after the inundations and the deluge, there ar 
out of the earth armed men, who exterminated one anv 
ther, | 


* 


CH AP; XXIV. 


the number of the inhabitants, 


N the ſtate Europe was in, one would not imagine it 

poſſible for it to be retrieved; eſpecially when under 
Charlemagne it formed only one vaſt empire. But by thc 
nature of government at that time, it became divided into 
an infinite number of petty ſovereignties; and as the lord 
or ſovereign who reſided in his village, or city, was ner 
ther great, rich, powerful, nor even ſafe, but by the 5 
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der of his ſubjects; every one employed himſelf with a 
fingular attention to make his little country flouriſh, This 
ſucceeded in ſuch a manner, that notwithſtanding the irre- 
gularities of government, the want of that knowledge 
which has ſince been acquired in commerce, and the nu- 
merous wars and diforders inceſſantly ariſing, moſt coun- 
tries of Europe were better peopled in thoſe days, than 
they are even at preſent, | 

have not time to treat fully of this ſubject, But I 
mall cite the prodigious armies engaged in the cruſades, 
compoſed of men of all countries. Puffendort (a) ſays, 
that in the reign of Charles the IX. there were in France 
wenty millions of men. 

'Tis the perpetual re · union of many little ſtates that has 
produced this dimunition. Formerly every village of 
France was a capital; there is at preſent only one large 
one: every part of the ſtate was a center of power; at 
preſent all has a relation to one center; and this center is, 
in ſome meaſure, the ſtate itſelf, X 


CH A P. XXV. 
The ſame ſubject continued 


VROPE, it is true, has for theſe two ages paſt greats 

ly increaſed its navigation: This has both procured 

and deprived it of inhabitants. Holland ſends every year 

a great number of mariners to the Indies; of whom not 

above two thirds return: the reſt either-periſh or ſettle in. 

the Indies. The ſame thing muſt happen to every other 
mation engaged in that trade. 

We muſt not judge of Europe as of a particular ſtate: 
engaged alone in an extenſive navigation. This ſtate would 
nereaſe in people, becauſe all the neighbouring nations 
would endeavour to have a ſhare in this commerce; and 
mariners would arrive from all parts. Europe ſeparated 
from the reſt of the world by religion *, by vaſt ſeas, and 
&larts, cannot be repaired in this manner. 


* Mahometan countries ſurround it almoſt on every ſide, 
(a) Introduction to the hiſtory of Europe chap. 5, of France. 
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C HAP. XXVI. 
Conſequences, 


F all this we may conclude, that Europe is at 
preſent in a condition to require laws to be made in 
favour of the propagation of the human ſpecies. The 
politics of the ancient Greeks inceſſantly complain of the 
inconveniences that attend a republic from the exceſhre 
number of citizens; but the polities of this age call upon 
us to take proper means to increaſe ours. 


CHAP, XXVII. 


Of the law made in France to encourage the propaga- 
tion of the ſpecies. 


EWIS XIV. appointed (a) particular penſions to 

thoſe who had ten children, and much larger u 

thoſe who had twelve. But it is not ſufficient to reward 

prodigies, In order to communicate a general ſpirit which 

leads to the propagation of the ſpecies, it is neceſſary fu 

us to eſtabliſh, like the Romans, general rewards, or g- 
neral penalties, | 


C HAP. XXVIII. 
By what means we may remedy a depopulation. 


HEN a ſtate is depopulated by particular accidents 
| by wars, peſtilence, or famine, there are (till re 
ſources left. The men who remain may preſerve thc 
ſpirit of induſtry; they may ſeek to repair their misfor 
tunes, and calamity itſelf may make them become more 
induſtrious. The evil is almoſt incurable, when the depo 
pulation 1s prepared before-hand by interior vice and a bad 

vernment, When this is the caſe, men periſh with a 
inſenſible and habitual ſickneſs: born in miſery and lar 
guiſhing weakneſs, in violence or under the influence 
2 wicked adminiſtration, they ſee themſelves deſtroycd 
and frequently without perceiving the cauſe of their ce 


(2) The edict of 2666, in fayour, of mariages, 1 
EY ſtrucuu 
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| 


| fruttion. Ot this we have a melancholy proof, in the coun- 
| tries deſolated by deſpotic power, or by the exceſhye ad» 
vantages of the clergy over the laity. 

In vain ſhall we wait for the ſuccour of children yet un- 
born, to re-eſtabliſh a ſtate thus depopulated. There is 


not time for this; men in their ſolitude are without cou- 


rage or induſtry, With land ſufficient to nouriſh a peo- 
ple, they have ſcarcely enough to nouriſh a family, The 
common people have not even a property in the miſeries 
of the country, that is, in the fallows with which it a- 
bounds, The clergy, the prince, the cities, the great 
men, and ſome of the principal cnizens, inſenſibly become 
proprietors of all the land, which lies uncultivated: the 
families who are ruined have left their fields; and the la- 
bouring man is deſtitute, 

In this ſituation they ſhould take the ſame meaſures 
throughout the whole extent of the empire, which the 
Romans took in a part of theirs: they ſhould practiſe in 
their diſtreſs, what theſe obſerved in the midſt of plenty; 
that is, they ſhould diſtribute land to all the families who 
ue in want, and procure them the materials for clearing and 
| cultivating it. This diſtribution ought to be continued as 
| long as there is a man to receive it; and in ſuch a manner, as 
not to loſe a moment, that can be induſtriouſſy employed. 


CH AP. XXIX. 
Of hoſping/s. 


2 is not poor becauſe he has nothing, but. be- 
cauſe he does not work, The man who without 
any degree of wealth has an employment, is as much at 
his eaſe as he who without labour has an income of an 
| hundred crowns'a year. He who has no ſubſtanee, and 
yet has a trade, 1s not poorer then he who poſſeſſing ten 
acres of land is obliged to eultivate it for his ſubſiſtence. 
The mechanic who gives his art as an inheritance to his 
children, has left them a fortune which is multiplied in 
proportion to their number, It is not ſo with him, who 
having ten acres of land, divides it amongſt his children. 

In trading countries, where many men have no other 
ſubliſtence but from the arts, the ſtate is frequently obli- 
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ged to ſupply the ncceſſities of the aged, the ſick, and the 
orphan. A well regulated government draws this ſup. 
port from the arts themſelves. It gives to ſome fuch 
employment as they are capable of performing ; others are 
taught to work, and this teaching of itſelf becomes an em- 
ployment. | 

Thoſe alms which are given to & naked man in the 
ſtreets do not fulfil the obligations of the ſtate, which 
. owes to every citizen a certain ſubſiſtence, a proper nou- 
riihment, convenient cloathing, and a kind of life not in- 
compatible with health, . 

Aurengzebe (a) being aſked, why he did not build hoſ. 
pital:, ſaid, I-will make my empire ſo rich, that there 
<<. ſhall be no need of hoſpitals.” He ought to have ſaid, 
I will begin by rendering my empire rich, and then I will 
build hoſpitals, p 
The riches of a ſtate ſuppoſe great induſtry. Amidſt 
the numerous branches of trade, it is impoſſible but ſome 
muſt ſuffer; and conſequently the mechanics mult be in 2 
momentary neceſhty. _ | 

Whenever this happens, the ſtate is obliged to lend 
them a ready aſſiſtance; whether it be to prevent the ſuf- 
ferings of the people, or to avoid a rebellion, In this caſe 
hoſpitals, or ſome equivalent regulations, are neceſſary to 
prevent this miſery, 

But when the nation is poor, private poverty ſprings 
from the general calamity; and 1s, if I may ſo expreſs 
myſelf, the general calamity itſelf. All the hoſpitals in 
the world cannot cure this private poverty: on the con- 
trary, the. ſpirit of indolence which it conſtantly inſpires, 
increaſes the general, and conſequently the private mi- 
ſery. | 

Raser VIII. (b) reſolving to reform the church of Eng- 
land, ruined the monks, of themſelves a lazy ſet of peo- 
ple that encouraged lazineſs in others: becauſe, as they 
practiſed hoſpitality, . an infinite number of idle perſons, 
gentlemen and citizens, ſpent their lives in running from 
convent to convent. He. demoliſhed even the hoſpitals. in 


(a) See Sir John Chardin's (b) See Burnct's Hit. of the 
Travel's thro? Perſia, Vol. 8. Retormation. 


Which 
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which the lower people found ſubſiſtence, as the gentle- 
men did theirs in the monaſteries. , Since theſe changes, 
the ſpirit of trade and induſtry has been eſtabliſhed in Eng- 
land, 

At Rome, the hoſpitals place every one at his eaſe, 
except thoſe who labour, except thoſe who are induſtrious, 
| except thole who have land, except thoſe who are enga- 
| gcd in trade. 

1 have obſerved, that wealthy nations have need of 
hoſpitals, becauſe fortune ſubjects them to a thouſand ac- 
cidents: but *tis plain that tranſient aſſiſtances are much 
| better than perpetual foundations. The evil is momen- 
tary; it is neceflary therefore, that the ſuccour ſhould be 
of the ſame nature, and that it be applied to particular ac- 
cidents. | 


— — 


in relation only to the good they produce in civil ſociety; 
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BOOK XXIV. | 
Of laws as relative to religion, con ſidered 


in itſelf, and in its dofrines, 


CHAP. I. 
Of religion in general, 


S amidſt ſeveral degrees of darkneſs we may forma 
judgment of thoſe which are the leaſt thick, and 
among precipices, which are the leaſt deep; ſo we may 
ſearch among falſe religions for thoſe that are molt con- 
formable. to the welfare of ſociety; for thoſe, which, 
though they have not the effect of leading men to the fe- 
licity of another life, may contribute moſt to their happineſ 

in this. | | 
I ſhall examine therefore the ſeveral religions of the world 


whether I ſpeak of that which has its root in heaven, or d 
thoſe which ſpring from the earth, 

As in this work I am not a divine, but a political writer, 
I may here advance things which are no otherwiſe true, 
than as they correſpond with a worldly manner of think: 
ing, not as conſidered in their relation to truths of a more 
ſublime nature. | 

A perſon of the leaſt degree of impartiality muſt ſee that 
I have never pretended to make the intereſts of religion ſubmit 
to thoſe of a political nature, but rather to unite them: 
row, in order to unite, it is neceſſary that we ſhould know 
them. 3 

The Chriſtian religion, which ordains that men ſhould 
fove each other, would without doubt have every nation 
bleſt with the beſt civil, the beſt political laws; becauſ⸗ 
theſe, next to this religion, are the greateſt good that mei 
can give and receive. 


CHAP. 
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CHAP. II. 
A paradox of Mr. Bayle's. 


R. (a) Bayle has pretended to prove, that it is bet- 
ter to be an atheiſt than an idolater; that is, in o- 
ther words, that it 18 leſs dangerous to have no religion at 
all, than a bad one. I had rather, n he, it ſnould 
« be {aid of me, that T had no exiſtence, than that I am a 
« yillain,” This is only a ſophiſm, founded on this, that 
tis of no importance to the human race to believe that 
1 certain man exiſts; whereas it is extremely uſeful for 
them to believe the exiſtence of a God. From the idea of 
his non · exiltence, immediately follows that of our inde- 
dence; or, if we cannot conceive this idea, that of 
tiſobedience, To ſay that religion is not a reſtraining 
motive, becauſe it does not always reſtrain, is equally ab- 
fard s to ſay that the civil laws are not a reſtraining mo- 
tive, It is a falſe way of reaſoning againſt religion, to 
collect in a large work a long detail of the evils it has pro- 
duced, if we do not give at the ſame time an enumera- 
tion of the advantages which have flowed from it, Were 
Ito relate all the evils that have ariſen in the world from 
civil laws, from monarchy, and from republican govern- 
ment, I might tell of frightful things. Was it of no ad- 


untage for ſubjccts to have religion, it would (till be of 


ſome if princes had it, and if they whitened with foam the 
only rein which can reſtrain thoſe who fear not human 
laws, A prince who loves and fears religion is a lion, 
who ſtoops to the hand that ſtrokes, or to the voice that 
appeaſes him. He who fears and hates religion, is like the 
lavage beaſt that growls and bites the chain, which pre- 
rents his flying on the paſſenger. He who hae no religion 
a all, is that terrible animal, who perceives his liberty on- 
ly when he tears in pieces, and when he devours. 

The queſtion is rot to know, whether it would be bet- 
ter that a certain man, ora certain people had no religion, 
than to abuſe what they have; but to know which is the 
leaſt evil, that religion be ſometimes abuſe 4, or that there 
be no ſuch reſtraint as religion an mankin a. 

6) Thoughts on the Comet. ; 
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To diminiſh the horror of atheiſm, they lay too much 
to the charge of idolatry. It is far from being true, that 
when the ancients raiſed altars to a particular vice, they 
intended to ſhew that they loved the vice; this ſignified, on 
the contrary, that they hated it. When the Lacedæmo- 
nians erected a temple to Fear, it was not to {hey that 
this war- like nation deſired that he would in the midſt of 
battle poſſeſs the hearts of the Lacedæmonians. They 
had deities to whom they prayed not to inſpire them with 
zuilt; and others, whom they belought to ſhield then 
from it. | 


G HA. HI. 


That a moderate government is moft agreeable to {he 
Chriſtian religion, and a deſpotic government 10 it; 
Mahometan, 


HE Chriſtian religion is a ſtranger to mere deſpoiic 

power, The mildneſs fo frequently recommended 

in the goſpel, is incompatible with the deſpotic rage with. 

which a prince puniſhes his ſubjects, and exerciſes him! 
in cruelty. 

As this religion forbids the plurality of wives, its prince 
are leſs confined, leſs concealed from their ſubjects, and 
conſequently have more humanity; they are more diſpo- 
ſed to be directed by laws, and more capable of perceiving 
that they cannot do whatever they pleaſe. 

While the Mahometan princes inceſſantly give or r. 
eeive death, the religion of the Chriſtians renders their 


| princes leſs timid, and conſequently leſs cruel, The 


prince confides in his ſubjects, and the ſubjects in the 
prince. How admirable the religion, which, while i 
ſeems only to have in view the felicity of the other lite, 
conſtitutes the happineſs of this ! | 

*Tis the Chriſtian religion, that in ſpite of the extent 0! 
the empire, and the influence of the climate, has hindered 
deſpotic power from being eſtabliſhed in A.thiopia, and has 
carried into the heart of Africa the manners and Jaws ci 


Europe. 


The heir to the empire of Æthiopia enjoys a princips. 


lity, and gives to other ſubjects an example of love ard 
obedience 
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obedience. Not far from thence may be ſeen the Maho- 
metan ſhutting up the children of the king (a) of Sennar ; 
at whoſe death the council ſends to murder thera, in fa- 
your of the prince who mounts the throne. 
Let us ſet before our eyes on the one hand the contin- 
aal maſſacres of the kings and generals of the Greeks and 
Romans; and on the other, the deſtruction of people 
and cities by thoſe famous conquerors Timur Beg and 
Tenghiz Khan, who ravaged Alia; and we ſhall ſee that 
we owe to chriſtianity, in government a certain political 
law, and in war a certain law of nations, benefits which 
human nature can never ſufficiently acknowledge. 
It is owing to this law of nations, that amongſt us vie- 
tory leaves theſe great advantages to the conquered, life, 
liberty, laws, wealth, and always religion when the con- 
queror is not blind to his own intereſt. | 
We may truly ſay, that the people of Europe are not 

at preſent more diſunited than the people and the armies, 
or eren the armies amongſt themſelves, were under the 
Roman empire, when it was become a deſpotic and mili- 
tary government, On the one hand, the armies engaged 
in war againſt each other; and, on the other, they pillaged 
the cities, and divided or conſiſcated the lands. 


HAF. IV. 


Conſequences from the character of the Chriſtian religion, 
and that of the Mahometan., 


ROM the characters of the Chriſtian and Mahometan 
religions we ought, without any further examination, 
io embrace the one, and reject the other: for it is much 
eaſier to prove that religion ought to humanize the man- 
ners of men, than that any particular religion is true. 
It is a misfortune to human nature, when religion is 
gwen by a conqueror. The Mahometan religion, which 
ſpeaks only by the ſword, acts ſtill upon men with that 
deſtructive ſpirit with which it was founded. | 


a Deſcription of Aethiopia, lection of cdifying Letters, 
by NM. Poace, a phybcian, Col- | 


Vor. II. I. | | The 
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The hiſtory of Sabbaco (a), one of the paſtoral kings 
of Epypt, is very extraordinary, The tutelar god of 
Thebes appearing to him in a dream, ordered him to put 
to death all the prieſts of Egypt. He judged that the 
gods were diſpleaſed at his being on the throne, ſince they 
ordered him to commit an action contrary to their ordinary 
pleaſure ; and therefore he retired into Æthiopia. 


HRA : 


That the Catholic religion is moſt agreeable to a monarch, 
| and tbe Proteſtant to a republic. 


CX7HEN a religion is introduced and fixed in a ſlate, 
it is commonly ſuch as is molt ſuitable to the plan 
of government there eſtabliſhed : for thoſe who receive it, and 
thoſe who are the caule of its being received, have ſcarcely 
any other idea of policy than that of the ſtate in which they 
were born. 
hen the Chriſtiap religion, two centuries ago, became 
unhappily divided into Catholic and Proteſtant, the people 
of the north embraced the Proteſtant, and thoſe of the 
ſouth adhered ſtill to the Catholic, | 
The reaſon is plain: the people of the north hare, and 
will for ever have, a ſpirit of liberty and independence, 
which the people of the ſouth have not; and therefore a 
religion, which has no viſible head, is more agreeable to 
the independency of the climate than that which has one, 
In the countries themſelves where the Proteſtant religion 
became eſtabliſhed, the revolutions were made purſuant 
to the ſeveral plans of political government. Luther har. 
ing great princes on his fide, would never have been able 
to make them reliſh an eccleſiaſtic authority that had no 
exterior pre- eminence; while Calvin, having to do with 
people who lived under republican governments, or with 
obſcure citizens in monarchies, might very well avoid eſta- 
bliſbing digarties and pre- eminence. 7 
Each of theſe two religions was believed to be the moſt 
pertect; the Calviniſt judging his moſt conformable to what 
Chriſt had ſaid, and the Lutheran to what the Apoſtles had 
practiſed, 


) See Diodorus Lib, ii, 
5 CHAP 
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"CHAP. VI. 
Another of Mr. Bayle's paradoxes, 


R. Bayle, after having abuſed all religions, endea- 
yours to ſully Chriſtianity : he boldly aſſerts, that 
true Chriſtians cannot form a government of any. duration. 
Why not ? citizens of ths ſort being infinitely enlightened 
with reſpe& to the various duties of life, and having the 
warmeſt zeal to fulfil them, muſt be perfectly fenſibie of 
the rights of natural defence. The more they believe 
themſelves indebted to religion, the more they would think 
due to their country. The principles of chriſtianity deep- 
ly engraved on the heart, would be infinitely more power- 
ful than the falſe honour of monarchies, than the humane 
virtues of republics, or the ſervile fear of deſpotic ſlates. 
It is aſtoniſhing, that this great man ſhould not be able 


Chriſtianity, and Chriſtianity itſelf ; and that he ſhould be 
liable to be charged with not knowing the ſpirit of his own 
religion, When the legiſlator, inſtead of Jaws has given 


counſels, this is becauſe he knew, that if theſe counſels: 


were ordained as laws, they would be contrary to the ſpirit 
| of the laws themſelves, 


CHAP. VII. 
Of the laws of perfection in religion. 


TTUMAN laws made to direct the will, ought to give 
precepts, and not counſels ; religion made to influ» 


ence the heart, ought to give many counſels and few pre- 
cepts, | | 


hen, for inſtance, it gives rules not for what is good, 


but for what is better; not to direct to what is right, but 
to what is perfect; it is expedient, that theſe ſhould. be 
counſels, and not laws: for perfection can have no relation 
| to the univerſality of men, or things. Beſides, if theſe 
were laws, there would be a neceſſity for an infinite num- 
ber of others to make people obſerve the firit. Celibacy 
was adviſed by Chriſtanity : when they mace it a law in 
reſpett to a certain order of men, it became neceſſary to 


L 2 make 


to diſtinguiſh between the orders for the eſtabliſhment of 
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make new (a) ones every day, in order to oblige thoſe 
men to obſerve it. The legiſlator wearied himſelf, and he 
wearied ſociety, to make men execute by precept, what 
thoſe who love perfection would have executed as counſel, 


CHAP, VIII. 


Of the connection between the moral laws and theſe if 
religion, 


N a country ſo unfortunate as to have a religion tht 

God has not revealed, it is always neceſſary for t 
to be agreeable to morality; becauſe even a falſe religion 
is the beſt ſecurity we can have of the probity of men. 

The principal points of religion of the inhabitants of 
Pegu (b) are, not to commit murder, not to ſteal, to 
avoid uncleanneſs, not to give the leaſt uneaſineſs to their 
neighbour, but to do him, on the contrary, all the good 
in their power, With theſe rules they think they ſhould 
be ſaved in any religion whatſoever, From hence it pro- 
ceeds, that theſe people, though poor and proud, behaye 


with gentleneſs and compaſſion to the unhappy, 


G HAF. R. 
Of the Eſſenes. 


HE Eſſenes (c) made a vow to obſerve juſtice to 
mankind, to do no ill to any perſon, upon whatlo- 
ever account; to keep faith with all the world, to hate 


injuſtice, to command with modeſty, always to fide wit 


trath, and to fly from all unlawful gain. 


e SO = . 
Of the ſei? of Stoics. 


H E ſeveral ſeQs of philolophy amongſt the ancients, 
were a ſpecies of religion, Never were any pim— 


(a) Dupin's Eceleſiaſtical Li- of the Faſt India company Vol. 


brary of the 6th Ceatury, Vol. 5. iii. Part 1. page 63. 


b) Collection of Voyages that (e) Hiſt, of the Jews by Pri. 
contributed, to the eſtablihment deaux. | 
ciples 


ciples more worthy of human nature, and more proper to 
frm the good man, than thoſe of the Stoics : and if 1 
could for a moment ceaſe to ihink that I am a Chriſtian, I 
ſhould not be able to hinder myſelf from ranking the de- 
ſtruction of the ſect of Zeno among the misfortunes that. 
have befallen the human race. t - 

It carried to exceſs only thoſe things in which there is: 
true greatneſs, the contempt of pleaſure and of pain, | 

It was this ſect alone that made citizens; this alone that 
| made great men; this alone great emperors, | 

Laying aſide for a moment revealed truths, let us ſearch 
through all nature, and we ſhall not find a nobler object 
than the Antoninus's : even Julian himſelf, Julian, (a com- 
mendation thus wreſted from me, will not render me an 
| accomplice of his apoſtacy) no, there has not been a prince 
face his reign more worthy to govern mankind. 

While the Stoics looked upon riches, human grandeur, 
grief, diſquietudes, and pleaſure, as vanity ; they were. 
entirely employed in labouring for the happineſs of man- 
kind, and in exerciſing the duties of ſociety. It ſeems as if 
| they regarded that ſacred ſpirit, which they believed to 
dwell within them, as a kind of fayourable providence 
watchful over the human race, 

Born for ſociety, they all believed that it was their 
deſtiny to labour for it; with ſo much the leſs fatigue, as 
their rewards were all within themſelves, Happy by their 
philolophy alone, it ſeemed as if only the happineſs of o- 
thers could increaſe theirs. 


C2334 F. XI, 
Gf comtemplation, 


IE being made to preſerve, to nouriſh, to clothe 
YL themſelves and do all the actions of ſocicty, reli» 
gion Cught not to give them too contemplative a life (a). 
The Mahometans become ſpeculative by. habit; they 
pray five times a day, and each time they are obliged to 
calt behind them every thing which has any concern with 


(a) This is che inconvenience of the doctrine of Foe aud La- 
ecktum, 


L 3 this 
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this world : this forms them ſor ſpeculation. Add to this 
that indifference for all things which is inſpired by the 
doctrine of unalterable fate. 

If other cauſes beſides theſe concur to diſengage their 
affections; tor inſtance, if the ſeverity of the government, 
if the laws concerning the property of land, give them a 
precarious ſpirit ; all is Joſt, | 

The religion of the Gaurs formerly rendred Perſia a 
flouriſhing kingdom; it corredted the bad effects of deſpotic 
power. The ſame empire is now deſtroyed by the Maho- 
me tan religion. | e 


SHK. XI. 
Of penance, 


ENANCES ought to be joined with the idea of la- 

bour, not with that of idleneſs ; with the idea of good, 

not with that of ſuper- eminent; with the idea of frugality, 
not with that of avarice. 


CHAP. XIII. 
Of inexpiable crimes, 
T appears from a paſſage of the books of the pontiſs, 


quoted by Cicero (a), that they had amongſt the“ 
Romans inexpiable crimes; and it is on this, that Zoꝛzimus 


founds the narration ſo proper to blacken the motives af 


Conſtantine's converſion; and Julian that bitter raillery on 
this converſion in his Cæſars. 

The Pagan religion indeed, which prohibited only ſome 
of the groſſer crimes, and which ſtopped the hand, but 
meddled not with the heart, might have crimes that were 
inexpiable: but a religion which briddles all the paſſions; 
which is not more jealous of actions than of thoughts and 
deſires; which holds us not by a few chains, but by an 
infinite number of threads; which, leaving human juſtice 
alide, eſtabliſhes another kind of juſtice ; which is ſo or- 


* Sacrum commiſſum, quod neque expiari poterit, impie commiſum 
eſt; quod expiari poterit publici {accrdotes expianto. 
(a) Lib. ii. of Laws, 


de [ ed, 
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Jered, as to lead us continually from repentance to love, 
ind from love tg repentance ; which puts between the 
iadge and the criminal a great mediator, between the juſt 
and the mediator a great judge; a religion like this ought 
not have inexpiable crimes, But, while it gives feat and 
hope to all, it makes us ſufficiently ſenſible, that tho' there 
is no crime in its own nature inexpiable. yet a whole cri- 
minal life may be ſo; that it is extremly dangerous to af - 
| front mercy, by new crimes and new expiations; that an 
vneaſineſs on account of ancient debts, from which we are 
never intirely free, ought to make us afraid of contracting 
new ones, of filling up the meaſure, and going even to that 
| point where paternal goodneſs ends, 


| C HAP. XIV. 
Is what manner religion has an influence on civil laws; 


Ns both religion and the civil laws ought to have a pe- 
A culiar tendency to render men good citizens, it is 
erident that when one of theſe deviates from this end, the 
| tendency of the other ought to be ſtrengthened. The leſs 
| ſeverity there is in religion, the more there ought to be in 
| the civil laws, 1 N 
Thus the reigning religion of Japan having few doctrines, 
and propoſing neither future rewards nor puniſhments, the 
laws to ſupply theſe defects have been made with the ſpirit 
4 ſeverity, and are executed with an extraordinary punctua - 
When the doctrine of neceſſity is eſtabliſhed by religion, 
the penalties of the laws ought to be more ſevere, and the 
magiftrate more vigilant z to the end that men, who would 
dtherwiſe become abandoned, might be determined by theſe 
motives : but it is quite otherwiſe, where religion has 
eſtabliſhed the doctrine of liberty, . : 
From the inactivity of ſoul ſprings the Mahome tan doc- 
tine of predeltination, and from this doctrine of predeſti- 
nation ſprings the inactivity of ſoul. This, they ſay, is 
in the decrees of God; they mult therefore indulge their re- 
poſe, Ina caſe like this, the magiſtrate ought to awaken 
by the laws, thoſe who are lulled allcep by religion, 


When 
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When religion condemns things which the civil laws ought 
to permit, there is danger leſt the civil laws, on the other 
hand, {hould permit what religion ought to condemn, Fi. 
ther of theſe is a conſtant proof of a want of true ideas of 
that harmony and proportion, which ought to ſubſiſt be. 
tween both, | 
Thus the Tartars. (a) under 7erghiz-Khan, amongſt 
whom 1t was a fin and even a capital crime to put a knife 
in the fire, to lean againſt a whip, to ſtrike a horſe with 
his bridle, to break one bone with another ; did not he. 


| lieve it to be any fin to break their word, to ſeize upon a. 


nother man's goods, to do an injury to a per ſon, orty 
commit murder. In a word, laws which render that ne. 
ceſſary which is only indifferent, have this ineonveniency, 
that they make thoſe things indifferent, which are abſolute. 
ly neceſſary. ; 

The people of Formoſa {b) believe, that there is a kind 
of hell; but it is to puniſh thoſe who at certain ſeaſons hare 
not gone naked; who have dreſſed in calicoe, and not i 
filk ; who have preſumed to look for oyſters; or who hare 
undertaken any buſineſs without conſulting the ſong © 
birds: while drunkenneſs and debauchery are not regem 
ed as crimes. They believe, even that the debauchs 
their children are agreeable to their gods. | 

When religion abſolves the mind by a thing merely u- 
cidental, it loſes its greateſt influence on mankind, The 
people of India believe, that the waters of the Ganges hare 
a ſanctifying virtue (c). Thoſe who die on its banks art 
imagined to be exempted from the torments of the other 
life, and to be entitled to dwell in a region full of delights; 
and for this reaſon the. aſhes of the dead are ſent from the 


| moſt diſtant places to be thrown into this river. Little 


then does it ſignify whether they have lived virtuouſly or 
not, ſo they be but thrown into the Ganges, 

The idea of a place of rewards has a neceſſary connedt- 
on with the idea of the abodes of miſery ; and when they 


(a) See the relation written by contributed to the eſtabliſnmentef 
John Duplan Carpin, ſent to Tar- the Eaſt India company, Vol. v. 
tary, by Pope Innocent LV. in the page 192. i 
year 1246. | (e) Edifying Letters, Colic. 

(b) Collection of Voyages that 15 | 


= 


ho 
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hope for the firſt without fearing the latter, the civil laws 
have no longer any influence, Men who believe that they 
are ſure of the rewards of the other life, are above the 

ower of the legiſlator; they look upon death with too 


much contempt: how ſhall the man be reſtrained by laws, 
| who believes that the greateſt pain the magiſtrate can in- 
| fi&, will end in a moment to begin his happineſs ? 


GAAP. XV. 


| How falſe religions are ſometimes corrected by the civil 


laws, 


| QIMPLICITY, ſuperſtition, or a reſpec for antiqui- 


ty have ſometimes eſtabliſhed myſteries or ceremonies 


| ſhocking to modeſty: of this the world has furniſhed nu» 


merous examples. Ariſtotle (a) ſays, that in this caſe the 
lau permits the fathers of families to repair to the temple 
to celebrate theſe myſteries for their wives and children. 
How admirable the civil law, which in ſpite of religion pre- 


ſerres the manners untainted ! 


Auguſtus (b) excluded the youth of either ſex from aſ- 


© fiſting at any nocturnal ceremony, - unleſs accompanied by a 
more aged relation; and when he revived the Lupercalia, 
he would not allow the young men to run naked, 


CHAP. XVI. 


How the laws of religion correct the inconveniencies ef 
a political conſtitution, 


N the other hand, religion may ſupport a ſtate, when 

the laws themſelves are incapable of doingat. 
Thus when a kingdom is frequently agitated by civil 
wars, religion may do much by obliging one part of the 


late to remain always quiet. Among the Greeks, the E- 


leans, as prieſts of Apollo, enjoyed a perpetual peace. In 
Japan (c), the city of Meaco enjoys a conſtant peace, as 
being a holy city: religion ſupports this regulation, and 


( a) Tolit. Lib. vii. Chap: 17. (e) Collection of Voyages made 
(b) Suetonius in n cap, to eſtabliſh an India company 
Jt | | Vol, iv, Page, 137. e 


that 
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| that empire which ſeems to be alone upon earth, 259 

| which neither has nor will have any dependence on ſo. 
reigners, has always in its own boſom a trade which yy 
cannot ruin, J | 

In kingdoms where wars are not entered upon by a ger, 
Tal conſent, and where the laws have not pointed out ary 
means either of terminating or preventing them, religicg 
eſtabliſhes times of peace, or ceſſation of hoſtilities, thy 
the people may be able to. ſow their corn, and perforn 
thoſe ather labours which are abſolutely neceſſary for the 
ſubſiſtence of the ſtate. ; 

Every year all hoſtility ceaſes between the (a) Arabia 
tribes for four months; the leaſt diſturbance would then he 
an impiety. In former times, when every lord-in France 
1 declared war or peace, religion granted a truce, which vn 
| to take place at certain ſeaſons, 61: 


It CHAP. XVI. 
| The ſame ſubjed continued, 


HEN aſtate has many cauſes for hatred, relgu 

ought to produce many ways of reconciliation 

| The Arabs, a people addicted to robbery, are frequently 
| guilty of doing injury and injuſtice,» Mahomet (b) enacted 


this law: If any one forgives * the blood of his br 
ther, he may purſue, the melefactor for damages and i: 
e tereſt: but he who ſhall injure the wicked, after i 
te vying received ſatisfaction, ſball in the day of judgmett, 
& ſuffer the moſt grievous torments.“ | 
The Germans inherited the hatred and enmity of their 
near relations: but theſe were not eternal. Homicide 
was expiated by giving a certain number of cattle, ard 
all the family received ſatisfaction: A thing extremely 
uſeful, ſays Tacitus (c), becauſe enmities are mot dan- 
gerous amonglt a free people, I belive indeed, that their 
miniſters of religion who were held by them in ſo muca 
credit, were concerned in theſe reconciliations. 


* On renouncing the law of retaliation. 

(a) See Prideaux's Life of Ma- the cow, 
homet, Page 64. (e) De morib, Germanorum, 

(b) Koran Book I, Chap. of 


Amovglt 
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Amongſt the inhabitants of Malacca, (a) where no form 
ot reconciliation is eſtabliſhed, he who has committed mur- 
der, certain of being aſſaſſinated by the relations or friends 
of the deceaſed, abandons himſelf to fury, and wounds or 
ils all he meets. Rm 


| CHAP. XVII. 
Hou the laws of religion have the effect of civil laws. 


HE firſt Greeks were ſmall nations, frequently diſ- 
perſed, pirates at fea, unjuſt at land, without go- 
rernment and without laws. The mighty actions of Her- 
| cules and Theſeus let us ſee the ſtate of that riſing people. 
What could religion do more than it did to inſpire them 
wich horror againſt murder? It declared that the man who 
bad been (b) murdered was enraged againſt the aſſaſſin; that 
the would poſſeſs his mind with terror and trouble, and- 
| oblige him to yield to him the places he had frequented 
when alive They could not touch the criminal nor con- 
E verſe with him (e), without being defiled: the murderer 


vas to be expelled the city, and an expiation made for 
the crime (d), 


; ; C-H A p. . 
That it is not ſo much the truth or falſity of a doctrine 


which renders it uſeful or pernicious to men in civil 


government, as the uſe or abuſe which is made of it. 


HE moſt true and holy doctrines may be attended 

with the very worſt conſequences, when they are 
tot connected with the principles of ſociety; and, on the 
contrary, doctrines the moſt falſe may be attended with 
excellent conſequences, when contrived ſo as to be con- 
nected with theſe principles. | 


(a) Collection of Voyages that ſays of the people of NMacaſſar. 
contributed to the eſtabſiſument of (b) Plato of laws, lib ix. 
* Eaſt- India company, Vol. vii. (e) Tragedy of OEdipus Co- 
ge 303. See alſo Memoirs of loneus. 5 
lic C. de F orbin, and what he (d) Plato of laws lib, ix. 


The 
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The religion of Confucius “ diſowns the immortality of 
the ſoul; and the ſect of Zeno did not believe it. Ther. 
two ſes have drawn from their bad principles conſeqeneez 
not juſt indeed, but moſt admirable as to their influence 
ſociety. Thoſe of the religion of Tao, and of Foe, be. 
lieve the immortality of the ſoul; but from this acre 
doctrine they draw the moſt frightful conſequences, 

The doctrine of the immortality of the ſoul falſely m- 
derſtood, has, almoſt throughout the whole world, ar 
in every age, engaged women, ſlaves, ſubjects, friends 
to murder themſelves, that they might go and ſerve in the 
other world the object of their reſpeQ or love in this, 
Thus it was in the Weſt-Indies; thus it was amongſt the 
Danes (a); thus it is at preſent in Japan (b), in Maca. 
far (c), and many other places. 

Theſe cuſtoms do not fo directly proceed from the 
doctrine of the immortality of the ſoul, as from that of th 
reſurrection of the body, from whence they have d n 
this conſequence, that aſter death the ſame individu! wil 
have the ſame wants, the ſame ſentiments, the ſame pi. 
ſions, In this point of view the doctrine of the immorts 
lity of the ſoul has a prodigious effect on mankind; be. 
cauſe the idea of only a ſimple change of habitation is more 
within the reach of the human underſtanding, and more 
adapted to flatter the heart, than the idea of a new modi 
fication, - 

It is not enough for religion to eſtabliſh a doctrine, it 
mult alſo direct its influence. This the Chriſtian religon 


»A Chineſe philoſopher reaſons thus againſt the doctrine of For 
© Tt is ſaid in a book of that ſet, that the body is our dwelling place, 
« and the ſoul the immortal gueſt which lodges there: but if the bo- 
dies of our relations are only a lodging, it is natural to regard them 
with the ſame contempt we ſhould feel for a ſtructure of earth and 
te dirt, Is not this endeavouring to tear from the heart the virtue 
* of love to one's on parents? This leads us even to neglect the care 
= of the body. and to refuſe it the compaſſion and affetion ſo neceilary 
for its preſeryation : hence the diſciples of Foe kill themſelves by 
« thouſands.” Work of an ancient Chineſe philoſopher, in the Col, 
jection of Duhalde, Vol. III. page 52. f 

(a) See Tho. Bortholin's Ant, tributed to eſtabliſh an Fall Ind 
of the Danes. | company. 

(b) An Account of Japan, inthe (e) Forbin's Memoirs 
ColleQion of Voyages, that con- 
perſoms 
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forms in the moſt admirable manner, particularly with 
regard to the doctrines of which we have been ſpeaking, It 
makes us hope for a ſtate which is the object of our be- 
lief; not for a ſtate which we have already experienced, 
or known: thus every article, even the reſurrection of the 
body, leads us to ſpiritual ideas. 


: "ON AS Xx. 
The ſame ſullject continued. 


HE ſacred books (a) of the ancient Perſians ſay, 

„If you would be holy, inſtruct your children, 

© becauſe all the good actions which they perform, will 

| « be imputed to you.“ They adviſe them to marry be- 

times, becauſe children at the day of judgment will be as 

a bridge, over which thoſe who have none cannot paſs, 
Theſe doctrines were falſe, but extremely uſeful, 


CHAP. XXI. 
Of the metempſychaſise 


HE doctrine of the immortality of the ſoul is divided 
into three branches, that of pure immortality, that 
of a ſimple change of habitation, and that of a metempſy- 
choſis: that is the ſyſtem of the Chriſtians, that of the 
Scythians, and that of the Indians. We have juſt been 
leaking of the two firſt, and I ſhall ſay of the laſt, that as 
it has been well or ill explained, it has had good or bad 
effects. As it inſpires men with a certain horror againſt 
bloodſhed, very few murders are committed in the Indies; 
and though they ſeldom puniſh with death, yet they enjoy 
a perfect tranquility. | 
On the other hand, women burn themſelves at the death 


of their huſbands; it is only the innocent who ſuffer a vio- 
ent death. 


(a) Nr, Hyde. 
Vor. II. 
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OH AP; Xx 


That it is dangerous foi religion to inſpire an averſicn 
fer things in themſetoes indifferent, 5 


KIND of honour eſtabliſhed in the Indies by the 
prejudices of religion, has made the ſeveral tribes 
conceive an averſion againſt each other. This honour is 
founded entirely on religion; theſe family diſtinctions form no 
civil diſtinctions; there are Indians who would think tliem- 
ſelys diſhonoured by eating with their king, 

Theſe ſorts of diſtinctions are connected with a certain 
averſion for other men, very different from thoſe ſenti- 
ments which ought to proceed from difference of rank; 
which amongſt us comprehend a love for inferiors. 

The laws of religion ſhould never inſpire an averſion to 
any thing but vice, and above all they ſhould never e. 
ſtrange man from a love and tenderneſs for his own ſpecies, 

The Mahometan and Indian religions have in their bo. 
ſom an infinite number of people: the Indians hate de 
Mahometans, bec iuſe they eat cows: the Mahometans de- 
telt the Indians, becauſe they eat hogs, | 


CHAP. XXIII. 
Of eſtivals. 


HEN religion appoints a ceſſation from labour, i 
ought to have a greater regard to the neceſſities of 
mankind, than to the grandeur of the being it deſigns to 
Ronour, | | 
Athens (a) was ſubje& to great inconveniencies from 
the exceſſive number of its feſtivals, Theſe powerful 
people, to whoſe deciſion all the cities of Greece came to 
Iubmit their quarrels, could not have time to diſpatch ſuch 
a multiplicity of affairs, 8 
When Conſtantine ordained that the people ſhould rel: 
on the ſabbath, he made this decree for the cities *, and 


»Leg. 3. Cod, de Feriis, This law was doubtleſs made only tor 
the Pagans. | 
(a) Acnophon on the republic of Athens, 


go: 
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(cot for the inhabitants of the open country; he was ſenſible, - 

that labour in the cities was uſeful, but in the fields ne- 
ceſſary. | _ 
For the ſame reaſon, in a country ſupported by com- 
merce the number of feſtivals ought to be relative to this 
very commerce, Proteſtant and Catholic countries are fit- 
uated Fin ſuch a manner that there is more need of labour 
in the former than in the latter; the ſuppreſſion of feſtivals: 
is therefore more fuitable to Proteſtant than to Catholic 
countries. | ; 

Dampierre (a) obſerves, that the diverſions of differ- 
ent nations vary greatly according to the climate. As hot: 
climates produce a quantity of delicate fruits, the barba- 
nans eaſily find neceſſaries, and therefore ſpend much time 
in diverſions, The Indians of colder countries have not 
ſo much leifure, being obliged to fiſh and hunt contin- 
wally; hence they have leſs muſic, dancing, and feſtivals, If 
a bew religion ſhould be eſtabliſhed amongft theſe people, 


it ought to have regard to this in the inſtitution of fe- 
flivals, | | 


Of the local laws of religion. 


1 are many local laws in various religions; 
and when Montezuma with ſo much obſtinacy in- | 
ſited that the religion of the Spaniards was good for their 
country, and his for Mexico, he did not aſſert an abſur- 
dity; becauſe, in fact, legiſlators could never help having 
a regard to what nature had eſtabliſhed before them. 

The opinion of the metempſychoſis is adapted to the 
climate of the Indies. An exceſſive heat burns (b) up all 
the country; they can breed but very few cattle; they are 
always in danger of wanting them for tillage; their black 
cattle multiply but indifferently (c); and they are ſubject to 

| \ 


+ The Catholics lie more towards the ſout h, and the Proteſtants: 
towards the north, | | 


(2) Dampierre's Voyages Vol, II. Page 137. | 
I. (e) Editying Letters, Collect. 
(d) See Bernier's Travels, Vol. XII. Page 95, | 


M 2 many 
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many diſtempers: a law of religion which preſerves them, 
is therefore moſt ſuitable to the policy of the country. 

While the meadows are ſcorched up, rice and pulſe 
by the aſſiſtance of water are brought to perfection: 2 
law of religion which permits only this kind of nouriſh. 
ment, mult therefore be extremely ufeful to men in theſe 
climates, | : 

The fleſh (a) of cattle in that country is inſipid, but the 
milk and butter which they receive from them ſerves ſer 
a part of their ſubſiſtence: therefore the law which pro. 
hibits the eating and killing of cows, is in the Indies no 
unreaſonable. . | 

Athens contained a prodigious multitude of people, but 
its territory was barren, It was therefore a religious 
maxim with this people, that thoſe who offered ſome ſmall 
preſents to the gods (b), honoured them more than thu: 
who. ſacrificed an ox. : 


CHAP. XXV. 


The inconveniency of tranſplanting a religion from a: 
country to another, 


T follows from hence, that there are frequently mary 
incoveniencies attending the tranſplanting a religion 
from one country to another. 

The hog, /ays Mr. de Boulainvilliers (c), mull be 
e very ſcarce in Arabia, where there are almoſt no woodz 
& and hardly any thing fit for the nouriſhment of theſe v 
© nimals: beſides, the ſaltneſs of the water and food res- 
« ders the people molt ſuſceptible of cutaneous diforders.” 
This local law could not be good in other“ countries, 
where the hog is almoſt an univerſal, and in ſome ſorta 
neceſſary nouriſhment, 

I ſhall here make a reflection. Sanctorius has obſerved 
that pork tranſpires but little (d), and that this kind of 


meat greatly hinders the tranſpiration of other food; ut 


* As in China, h 
(a) Bernier's Trevels Veoh, II. (c) Life of Mahomet. 


page 187. (d) Me dicina Statica, Scct. 3. 
. (b) Euripides in Athenæus lib, Aphor, 23. 
u. 


has 


has found that this dimunition amounts to a third (a). 


Beſides it is known, that the want of tranſpiration forms or 


increaſes the diſorders of the ſkin, The feeding on pork 
ought therefore to be prohibited, in climates where the 
people are ſubject to theſe diſorders, as in Paleſtine, Ara» 
bia, Ægypt, and Lybia. 


& H A P. XXVI. 
The ſame ſutjedt continued. 


IR John Chardin (b) ſays, that there is not a navigable 


river in Perſia, except the Kur, which is at the ex- 


tremity of the empire, The ancient law of the Gaurs, 
which prohibited failing on rivers, was not therefore at- 
tended with any inconvenience in this country, though it 
would have ruined the trade of another. 

Frequent bathings are extremely uſeful in hot climates, 
On this account they are ordained in the Mahometan 
law, and in the Indian religion, In the Indies it is a moſt 
meritorious act to pray to (c) God in the running ſtreanr: 
but how could theſe things be performed in other cli- 
mates ? 

When a religion adapted to the climate of one country. 
claſhes too much with the climate of 'another, it cannot be 
there eſtabliſhed z and whenever it has been introduced, it 
has been afterwards diſcarded. It ſeems to all human ap- 
pearance, as if the climate had preſcribed the bounds of the 
Chriſtian and Mahometan religiogs, 


It follows from hence, that it is almoſt always proper 


for a religion to have particular doctrines, and a general 
worſhip, In laws concerning the practice of religious wor- 
ſhip, there ought to be but few particulars: for inſtance, 
they ſhould command mortification in general, and not a 


certain kind of mortification. Chriſtianity is full of good 
ſenſe: abſtinence is of divine inſtitution; but a particular 


kind of abſtinence is ordained by human authority, and 
therefore may be changed. 


(2) Ibid. IE 
(b) Trayels into Perſia, Vol. (e) Bernier*s Travels, Vel- IT. 
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BOOK NAV. 


Of laws as relative to the eſtabliſhment f 
religion and its external polity. 


CHAP. 1. 
Of Religious ſentiments, 


98 HE pious man and the atheiſt always talk of religion; 
| the one ſpeaks of what he loves, and the other dt 
what he fears, „ 


HA P. I. 
Of the motives of attachment to different religions. 


91 HE different religions of the world do not give to 
| thoſe who profels them equal motives of attach 
ment; this depends greatly on the manner in which they 
agree with the turn of thought and perceptions of mankind, 
We are extremely addicted to idolatry, and yet have no 
great inclination for the religion of idolaters: we are nt 
very fond of ſpiritual ideas, and yet are moſt attached u 
thoſe religions which teach us to adore a ſpiritual being. 
This proceeds from the ſatisfaction we find in ourſelves 
at having been ſo intelligent as to,chuſe a religion, whicl 
raiſes the deity from that baſeneſs in which he had been 
placed by others, We look upon idolatry as the religion 
of an ignorant people; and the religion which has a ſpitit. 
ual being for its object, as that of the moſt enlightened 
nations. 

When with a doctrine that gives us the idea of a ſpirits 
ual ſupreme being, we can ſtil] join thoſe of a ſenſible nature, 
and admit them into our worſhip, we contract a greater at- 
tachment to religion; becauſe thoſe motives which we halte 
Juſt mentioned, are added to our natural inclination for the 
objects of ſenſe. Thus the Catholics, who have more of 
this kind of worſhip than the Proteſtants, are more attach- 
ed to their * religion, than the Proteſtants are to theirs, 


They are more zealous for its propagation, 


FF" ER WS” RY 
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When the (a) people of Epheſus were informed that 
the fathers of the council had declared they might call the 
Virgin Mary the Mother of God, they were tranſported with 
joy, they kiſſed the hands of the biſhops, they embraced 
their knees, and the whole city reſounded with acclamations. 

When an intellectual religion ſuperadds the idea of 4 
choice made by the deity, and a preference of thoſe who 
profeſs it to thole who do not, this greatly attaches us to 
religion. The Mahometans would not be ſuch good Muſ- 
lulmans, if on the one hand there were not idolatrous na- 
tions who make them imagine themſelves the champions 
of the unity of God; and on the other Chriſtians, to make 
them believe that they are the objects of his preference. 

A religion burthened with many * ceremonies, attaches 
us to it more ſtrongly than that which has a fewer number. 

We have an extreme propenlity to things in which we 
are continually employed: witneſs the obſtinate prejudices 
of the + Mahometans and the Jews ; and the readineſs with 
which barbarous and ſavage nations change their religion, 
who, as they are employed entirely in hunting, or war, 
have but few religious ceremonies, 

Men are extremly inclined to the paſſions of hope and 
fear; a religion therefore, that had neither a heaven nor a 
hell, could hardly pleaſe them. This is proved by the 
eaſe with which foreign religions have been eſtabliſhed in 
Japan, and the zeal;and fondneſs with which they were 
received . 

In order to raiſe an attachment to religion, it is neceſſary 
that it ſhould inculcate pure morals, Men who are knaves 
by retail, are extremely honeſt in the groſs; they love 
morality, And were I not treating of ſo grave a ſubject, 


This does not contradict what J have ſaid in the laſt chapter of the 
8 boek: I here ſpeak of the motives of attachment to re. 
gion, and there of the means of rendering it more general. 
This has been remarked over all the world. See as to the Turks, 
the miſſions of the Levant; the Collection of Voyages that contribut- 
ed to the eſtabliſhment of an Eaſt-India company, Vol. iii. page 201, 
— Mays of Batavia; und Father Labat on the Mahometan Ne- 
oes, &c. 


} The Chriſtian and Indian religions; theſe have a hell and a pa- 
radiſe, which the religion of Sintos has not. | | 


(a) St. Cyril's Letter. L 


who, as is e 
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J ſhould ſay that this appears remarkably evident in our 
theatres : we are ſure of pleaſing the people by ſentiments 
' avowed by morality; we are ſure of ſhocking them by thoſe 
it diſapproves. 

When external worſhip is attended with great magnif, 
cence, it flatters our minds, and ſtrongly attaches us to re. 
ligion. The riches of temples, and thoſe of the clergy, 
greatly affect us. Thus even the miſery of the people, 
is a motive that renders them fond of a religion; which 
has ſerved as a pretext to thoſe who were the cauſe of 
their miſery. 

| CHAP. III. 
Of temples. 


LMOST all civilized nations dwell in houſes; from 

hence naturally aroſe the idea of building a houſe for 

God, in which they might adore and ſeek him amidſt al 
their hopes and fears, | 

In fact, nothing is more comfortable to mankind, than 
a place in which they may find the deity peculiarly preſent, 
and where they may aſſemble together to confeſs ther 
weakneſs and tell their griefs. | 

But this natural idea never occurred to any but ſuch as 
cultivated the land; thoſe who had no houſes for them- 
ſelves were never known to build temples. 

This was the cauſe that made Jenghiz-Khan diſcorer 
ſuch a prodigious contempt for moſques . This princef 
examined the Mahometans; he approved of all their doc 
trines, except that of the neceſſity of going to Mecca : ht 
could not comprehend why God might not every where be 
adored, As the Tartars did not dwell in houſes, the) 
could have no idea of temples. 

Thoſe people who have no temples, have but a ſmall 
attachment to their own religion. This is the reaſon v 
the Tartars have in all times, given ſo great a toleration ; 

why the barbarous nations who conquered the Roman cm- 


=. " — 99 — r wm © as nnn... — 
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* Entering the Moſque of Bochara, he took the Koran, and then 
it under his horſe's feet, Hiſt. of the Tartars, page 173. 
+ Ibid. page 342. | | 
t This pogo of mind has been communicated to the Japanck, 
ly proved, derive their original from the Tartars. . 
File, 


pire, did not heſitate a moment to embrace Chriſtianity ® 

why the ſavages of America have fo little fondnels for their 
owa religion; why fince our miſſionaries have built churches 
in Paraguay, the natives of that country are become ſo 
zealous for ours. 

As the deity 1s the refuge of the unhappy, and none are 
more unhappy than criminals, men have been naturally led 
to think temples an aſylum for thoſe wretches. This idea 
appeared ſtill more natural to the Greeks, where mur- 
derers chaſed from their city and the preſence of men, 
ſeemed to have no houſes but the temples. nor other pro- 
tectors but the gods. | 

At firſt theſe were only defigned for involuntary homi- 
cides ; but when the people made them a ſanctuary for 
great criminals, they fell into a groſs contradiction. If they 
had offended men, they had much greater reaſon to believe 
they had offended the gods. | | 

Theſe aſylums multiplied in Greece, The temples, 
ſays Tacitus (a), were filled with inſolvent debtors, and 
wicked flaves ; the magiſtrate found it difhcult to exer- 
ciſe his office; the people protected the crimes of men as 
the ceremonies of the gods; at length the ſenate was. 
obliged to retrench a great number of them, 

The laws of Moſes were perfectly wiſe. The man who 
nyoluntarily killed another, was innocent; but he was 
obliged to be taken away from before the eyes of the re- 
lations of the deceaſed : Moſes therefore appointed an 
alylam (b) for ſuch unfortunate people, Great criminals 
deſerved not a place of ſafety, and they had none (c), the 
Jews had only a portable tabernacle, which continually 
changed its place: this excluded the idea of a ſanctuary. 
Itis true that they had aſterwards a temple ; but the cri- 
minals who would reſort thither from all parts, might 
diſturb the divine ſervice, If perſons who had com- 
mitted manſlaughter, had been driven out of the country, 
as was cuſtomary amongſt the Greeks, they had reaſon to 
fear that they would worſhip ſtrange gods. All theſe con- 


(2) Annal. ib. ii, c) Ibid, 
(b Numb, xxxv, e 
ſiderations 
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ſiderations made them eſtabliſh cities of refuge, where they 
might ſtay till the death of the high-prieſt, 


CH A p. IV. 
Of the miniſters of religion. 


THE firſt men, ſays Porphyry, ſacrificed only rege. 
tables. In a worſhip ſo ſimple, every one might 
be prieſt in his own family. 

The natural defire of pleaſing the deity, multiplied ce. 
remonies. From hence it followed, that men employed i 
agriculture became incapable of obſerving them all, and of 
filling up the number, 

Particular places were conſecrated to the gods ; it then 
became neceſſary that they ſhould have miniſters to take 
care of them; in the ſame manner as every citizen took 
care of his houſe and domeſtic affairs. Hence the people 
who have no prieſts, are commonly barbarians: ſuch were 
formerly the Pedalians (a) and ſuch are (till the Wolguſky?, 

Men conſecrated to the deity ought to. be honoured, 
eſpecially amongſt people who have formed an idea of a 
perſonal purity neceflary to approach the places molt agree- 
able to the gods, and for the performance of particular 
ceremonies. | 

The worſhip of the gods requiring a continual applica 
on, moſt nations were led to conſider the clergy as à fe-. 
parate body. Thus amongſt the Egyptians, the Jes, 
and the Perſians (b), they conſecrated to the deity certail 
families who performed and perpetuated the ſervice. There 
have been even religions, which have not only eſtranged 
eceleſiaſtics from buſineſs, but have alſo taken away the 
embarraſments of a family; and this is the practiſe of tis 


principal branch of Chriſtianity. 


I ſhall not here treat of the conſequences. of the law of 
celibacy : it is evident, that it may become hurtful, i 
proportion as the body of the clergy may be too nume: 
ok: and, in conſequence of this, that of the laity 0 
mall, 


* A people of Siberia, See the account given by Mr, Everud WW 
rant-Ides, in the Collection of Travels to the North, Vol. vill 


(a) Lillus Giraldus page 726. (b) Sce Mr. Hyde. by 


By the nature of the human underſtanding, we love in 
religion every thing which carries the idea of difficulty; as 
in point of morality we have a ſpeculative fondneſs for eve- 
ry thing which bears the character of ſeverity. Celibacy 
has been moſt agreeable to thoſe nations to whom it ſeem- 
ed leaſt adapted, and with whom it might be attended with 
the molt fatal conſequences. In the ſouthern countries of 
Europe, where, by the nature of the climate, the law of 
celibacy is more difficult to obſerye, it has been retained ; 
in thoſe of the north, where the paſſions are leſs lively, it 
has been baniſhed, - Further, in countries where there are 
but few inhabitants, it has been admitted; in thoſe that 
are valtly populous, it has been rejected. Tis obvious, 
that theſe reflections relate only to the too great extenſion 
ol celibacy, and not to celibacy itſelf, - 


CHAP. V. 


Of the bounds h, the laaus ought to preſcribe to the rich- 
es of the clergy, 


* 


S particular families may be extinct, their wealth can- 

not be a perpetual inheritance. The clergy is a fa- 
mily which cannot be extinct; wealth is therefore fixed to 
it for ever, and cannot go out of it. 

Particular families may increaſe, it is neceſſary then that 
their wealth ſhould alſo increaſe, The clergy is a family, 
which ought not to increaſe; their wealth ought then to be 
lmited, | 
We have retained the regulations of the Levitical laws 
s to the poſſeſhons of the clergy, except thoſe relating to 
tie bounds of theſe poſſeſſions: indeed, amongſt us we 
nult ever be ignorant of the bounds, beyond which any 
religious community can no longer be permitted to ac- 
Quire, 

Theſe endleſs acquiſitions appear to the people ſo untea- 
donable, that he who ſhould ſpeak in their defence, would 
be regarded as an idiot, ns 

The civil laws find ſometimes many difficulties in altering 
labliſhed abuſes; becauſe they are connected with things 
vorthy of reſpect: in this caſe an indirect proceeding would 
de a greater proof of the wiſdom of the legiſlator, than a- 


nother 


ml THE SPIKED . K 


nother which ſtruct directly at the thing it ſelf, Tnſteaq ot 
prohibiting the acquiſitions of the clergy, we ſhould ec 
to give them a diſtaſte for them; to leave them the right 
and to take away the fact. MM 

In ſome countries of Europe, a reſpect for the privilege, 
of the nobility has eſtabliſhed in their favour a right of in. 
demaity over immoveable goods acquired in mortmyin 
The intereſt of the prince has in the ſame caſe made hin 
exact a right of amortization, In Caſtile, where there is 
no ſuch right, the clergy have ſeized upon every thing, In 
Arragon, where there is ſome right of amortization, they 
have obtained leſs: 1a France, where this right and that 
of indemnity are eſtabliſhed, they have acquired leſs ſtil; 
and it may be ſaid, that the proſperity of this kingdom is a 
a great meaſure owing to the exerciſe of theſe two rights, 
If poſſible then, increaſe theſe rights, and put a ſtop to the 
mortmain, 

Render the ancient and neceſſary patrimony of the cler. 
oy ſacred and inviolable; let it be fixt and eternal like 
that body itſelf: but let new inheritances be out of their 
power. 

Permit them to break the rule, when the rule is become 
an abuſe; ſuffer the abuſe, when it enters into the rule, 

They {till remember at Rome a certain memorial {ent 
thither on ſome diſputes with the clergy, in which was this 
maxim? The clergy ought to contribute to the expen- 
« ces of the ſtate, let the Old Teſtament ſay what it 
& will.” They concluded from this paſſage, that the au- 
thor of this memorial was better verſed in the language oi 
the tax-gatherers, than in that of religion. 


CHAP. VI. 
OF monaſierics. 


HE leaſt degree of common-ſenſe will let us {ee 

that bodies deſigned for a perpetual continuance 
ſhould not be allowed to ſell their funds for life, nor 10 
borrow for life; unleſs we want them to be heirs to al 
thoſe who have no relations, and to thoſe who do not 
chuſe to have any, Theſe men play againſt the people, 
but they hold the bank themſelves. 2 


CHAP. VII. 
Of the luxury of ſuperſtition. 


60 HOSE are guilty of impiety towards the gods, 
& ſays Plato, (a) who deny their exiſtence ; or who, 
« while they believe it, maintain that they do not inter- 
« fere with what is done here below; or, in fine, who 
« think that they can eaſily appeaſe them by ſacrifices : 
« three opinions equally pernicious,” Plato has here ſaid 
all that the cleareſt light of nature has ever been able to 
ſay, in point of religion, : W 

The magnificence of external worſhip has a principal con- 
netion with the conſtitution of the ſtate, In good repub- 
licks, they have curbed not only the luxury of vanity, 
but even that of ſuperſtition. They have introduced fru- 
gal laws into religion, Of this number are many of the 
uus of Solon, many of thoſe of Plato on funerals adopted 
by Cicero; and in fine, ſome of the laws of Numa * on A- 
crilices. | | 

Birds ſays Cicero, and paintings begun and finiſhed in 
a day, are gifts the molt divine, We offer common things 
ſays a Spartan, that we may always have it in our power to 
honour the gods, 

The defire of man to pay his worſhip to the deity, is 
very different from the magnificence of this worſhip, Let 
us not offer our treaſures to him, if we are not proud 
of ſhewing that we eſteem what he would have us de- 
ſpiſe, 

Fa What muſt the gods think of the gifts of the impious, 
ſaid the admirable Plato, when a good man would bluſh 
do receive preſents from a villain,” - 

Religion ought not under the pretence of gifts to draw 
from the people, what the neceſlitics of the ſtate have left 
them; but, as Plato (b), ſays, ** The chaſte and the pi- 
e ous ought to offer gifts, which reſemble themſelves,” 

Nor is it proper for religion to encourage expenſive fu» 
nerals, What is there more natural, than to take away 


Rogum vino ne reſpergito. Law of the twelve Tables, 
(a) On Laws, Book X. (b) On Laws, lib, ii, 
Vor. II. N. tlie 
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the difference of fortune in a circumſtance, and in the very 
moment, which equals all fortunes? 


CHAP; VII. 
the pontificate. 


F} 7 HEN religion has many miniſters, it is natural for 
them to have a chicf, and for a ſovercign pontif 
to be eſtabliſhed, In monarchies, where the ſeveral or. 
ders of the ſtate cannot be kept too diſtinct, and where all 
powers ought not to be lodged in the ſame perſon; iti 
proper that the pontificate be diitint from the empire, 
The ſame neceſſity is not to be met with in a deſpotic go. 
yernment, the nature of which 1s to unite all the different 
powers in the ſame perſon. But in this caſe it may hap- 
pen, that the prince may regard religion as he does the 
laws themlelves, as dependent on his own will. To pre- 
vent this inconveniency, there ought to be monuments ef 
religion, for inſtance, ſacred books, which fix and eſtablih 
it, -The king of Perſia is the chief of the religion; but 
this religion is regulated by the Koran, The emperor d 
China is the {overeign pontiff; but there are books in the 
hands of every body, to which he himſclf muſt conform, 
In vain a certain emperor attempted to aboliſh them, they 
triumphed over tyranny, 


r 
Of toleration in point of religion. 


E are here politicians, and not divines: but the di- 
vines themſelves muſt allow that there is a great 
difference between tolerating and approving a religion. 
When the legiſlator has believed it a duty to permit the 
exerciſe of many religions, it is neceſſary that he ſhould in- 
force alſo a tolcration amongſt theſe religions themſelves. 
It is a principle that every religion which is perſecuted, be- 
comes itſelf perſecuting: for as ſoon as by ſome accidental 
turn it ariſes from perſecution, it attacks the religion which 
perſecuted it; not as a religion, but as a tyranny. 


It is neceſſary then that the laws require from the ſeveral 
religions 
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religions, not only that they ſhall not embroil the ſtate, 
but that they ſhall not raiſe diſturbances amongſt them- 
ſelves, A citizen does not fulfil the laws, by not diſturb- 


ing the government; it is requiſite, that he ſhould not trou- 
ble any citizen whomſoever. | 


CHAP. X. 
The ſame ſubjef? continued. 


8 there are ſcarce any but perſecuting religions that 
have an extraordinary zeal for being eſtabliſhed in 
other places (becauſe a religion that can tolerate others ſel- 
dom thinks of its own propagation); it mult therefore be a 
very good civil law, when the (tate is already ſatisfied with 
the eſtabliſned religion, not to ſuffer the eſtabliſhment of an 
here... --... 9 5 
This is then a fundamental principle of the political laws 
w regard to religion: that when the ſtate is at liberty to 
receive or to reject a new religion, it ought to be rejected 
hen it is received, it ought to be tolerated, 


EC RA r. T. 
Of changing a religion. 


| Prince who undertakes to deſtroy or to change the 

eſtabliſned religion of his kingdom, mult greatly ex- 
poſe himſelf, If his government is deſpotic, he runs a 
much greater riſk of ſeeing a revolution ariſe from ſuch. a 
proceeding, than from any tyranny whatſoever, and a re- 
rol ation is not an uncommon thing in ſuch ſtates. The 
reaſon of this is, becauſe a ſtate cannot change its religion, 
manners, and cultoms in an inſtant, and with the ſame ra- 
pidity as the prince publiſhes the ordinance which eltabliſh- 
es a new religion, 

Beſides, the ancient religion is connected with the con- 
ſtitution of the kingdom, and the new one is not; the for- 
mer agrees with the climate, and very often the new one 

is oppoſite, to it. Moreover, the citizens, diſguſted with 
their laws, look upon the government already eſtabliſned 
with contempt; they conceive a jealouſy againſt the two 
reßgions, inflead of a firm belief in one and in a word, 


N 2-: theſe. 
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theſe innovations give the ſtate, at leaſt for ſome time, both 
bad citizens and bad believers, 


CHAP. XII. 
Of penal laws. 


ENAL laws ought to be avoided, in reſpect to tel. 

gion: they imprint fear, it is trae; but as religion 
has alſo penal laws whieh inſpire fear, the one is effaced by 
the other; and between theſe two different kinds of feat, 
the mind becomes hardened. 

The threatenings of religion are ſo terrible, and its pro- 
miſes ſo great, that when they actuate the mind, whatever 
efforts the magiſtrate may uſe to oblige us to renounce it, 
he ſeems to leave us nothing when he deprives us of the ex- 
erciſe of our religion, and to bereave us of nothing when ve 
are freely allowed to profeſs it. | i 

It is not therefore by filling the ſoul with the idea of 
this great object, by haſtening her approach to that critical 
moment in which it ought to be of the higheſt importance, 
that ſhe can be moſt effectually detached from any partic 
lar religion: A more certain way is to tempt her by favours, 
- by the conveniencies of life, by the hopes of fortune: not 
by that which warns her of danger, but by that which 
makes her forget it; .not by that which ſhocks her, but by 
that which throws her into indifference, at the time when 
other paſſions actuate the mind, and thoſe which the religi- 
on inſpires are huſhed into filence. A general rule in chang 
ing a religion; the invitations ſhould be much ſtronger than 
the penalties, 

The temper of the human mind has appeared even in 
the nature of the puniſhments they have employed. If we 
take a ſurvey of the perſecutions in Japan (a), we ſhall 
find that they were more ſhocked at cruel torments than 
at long ſufferings, which rather weary than affright, which 
are the more difficult to ſurmount from their appearing lels 

difficult, 
In a word, hiſtory ſufficiently informs us, that penal laws 
have never had any other effect but to deſtroy, 


(a) In the Collection of Voya- bliſhment of an Eaſt-India com- 
ges that contributed to the eſta» pany Vol. 5. 2 
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C:-tT + A Pj; XII. 


A nm Theme remonttrance to the inquifitors of Spain and 
7 ortugal. 
/ 


JEWESS of gighteen years of age, who was burnt 

\ at Liſbon at the laſt Auto Je /&, gave occaſion to 
the following littie piece; the moſt idle, 1 believe, that 
ever was wivte When we attempt to prove things ſo e- 
vident, we are {ure never to convince, THT 4 

The author declares, that though a Jew, he has a re- 
ſze for the Chriſtian religion: and that he ſhould be glad 
to take away from the princes who are not Chriſtians, a 
plauſible pretence for perſecuting this religion. 

« You complain, ſays he to the inquiſitors, that the em- 
© peror of Japan cauſed all the Chriſtians in his dominions 
to be burnt by a flow fire But be will anſwer, we treat 
© you who do not believe like us, as you yourſelves treat 
«4 thoſe who do not believe like you: you can only complain 
« of your weakneſs, which has hindred you from extermi- 
* nating us, and which has enabled us to exterminate 
41 ou. b - * ; ' F 
2 But it muſt be confeſſed, that you are much more 
© cruel than this. emperor. You put us to death, whd 
" believe only what you believe, becauſe we do not believe 
all that you believe We follow a religion, which you 
* yourſelves know to have been formerly dear to God, 
„We think that God loves it ſtill, and you think that he 
loves it no more: and becauſe you judge thus, you 4a 
© make thoſe ſuffer by ſword and fire, who hold an error 5% 
« ſo pardonable as to believe that. God * ſtill loves what 8 
he once loved. , | 1 
If you are cruel to us, you are much more ſo to our 
children; you cauſe them to be burnt, becauſe they fol- 1 
% low the inſpirations given them by thoſe whom the law Wil 
« of nature, and the laws of all nations teach them to re- {| 
4 pard as Gods. ERS 


— 11 


The fource of the blindneſs of the Jews is, their not perceiving | 
that the cxonomy of he goſpel is in the order of the defipns of God; 14 
and chat it is in this light a conſequence of bis immutability itſelf. 1 j 
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vc 
16 


% You deprive yourſelves of the advantage you hays 
over the Mahometans, with reſpe& to the manner in 
which their religion was eſtabliſhed, When they boa 
of the number of their believers, you tell them thy 
they have obtained them by violence, and that the 
have extended their religion by the ſword: why then dg 
you eſtabliſh yours by fire ? | 

« When you would bring us over to you, we objed: 
ſource from which you glory to deſcend. You reyly 
to us, that though your religion is new it is divine; and 


you prove it from its growing amidſt the perſecution of 


Pagans, and when watered by the blood of your mar- 


* tyrs: but at preſent you play the part of the Dioclelians, 


and make us take yours, 


„We conjure you, not by the mighty God whom both 


you and we ſerve, but by that Chriſt who, you tell uz 
took upon him a human form, to propoſe himſelf for u 


example for you to follow; we conjure you to behare 


to us, as he himſelf would behave was he upon earth, 
You would have us be Chriſtians, and you will not be 
yourſelves. | | 

* But if you will not be Chriſtians, be at leaſt men; 
treat us as you would, if having only the weak light of 
Juſtice which nature beſtows, you had not a religion to 


conduct, and a revelation to enlighten you. 


«« Jfheayen has had ſo great a love for you, as to make 
you ſee the truth, you have received a great favour: 
but is it for children who have received the inheritance 


of their father, to hate thoſe who have not? 
«© If you have this truth, hide it not from us by the 


manner in which you propoſe it. The characteriſtie of 


truth is its triumph over hearts and minds, and not thit 
impoteney which :you:confeſs,, when you woald force us 


t to receive it by torture. 


«+ Tf you were wiſe, you would not put us to death for 


no other reaſon, but becauſe we are unwilling to deceive 


you. If your Chriſt is the fon of God, we bope be 
will reward us for being fo unwilling to profane his my? 


ſteries; and we believe, that the God whom both you 


and we ſerye, will not puniſh us for hayiog 2 


* 


* 
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« death for a religion which he formerly gave us, only 
© becauſe we believe that he ſtil] continues to give it. 

« You live in an age in which the light of nature ſhines 
more bright than it has ever done; in which philoſophy 


« has enlightned human underſtandings; in which the 


« morality of your goſpel has been more known; in which 
| « the reſpective rights of mankind, with regard to each 
„Other, and the empire which one conſcience has over 
« another, are beſt underſtood If you do not therefore 
« ſhake off your ancieat prejudices, which whilit unre- 
« garded, mingle with your paſſions, it mult be confeſſed, 
« that you are incorrigible, incapable of any degree of 
« light or inſtruction; and a nation mult be very unhappy 
| « that gives authority to ſuch men, 

Would you have us frankly tell you our thoughts? You 
© conſider us rather as your enemies, than as the enemies 
« of your religion: for if you loved your religion, you 
« would not ſuffer it to be corrupted by ſuch groſs igno- 
france 5 hh 

« It is neceſſary that we ſhould advertiſe you of one 
« thing, that is, if any one in times to come ſhall dare to 
« aſſert, that in the age in which we live the people of 
Furope were civilized, you will be cited to prove that 
« they were barbarians; and the idea they will have of 
„you, will be ſuch as will diſhonour your age, and ſpread 


Ly 


„ hatred over all your contemporaries.” 


C H A P * 4 XI V. 
Why the Chriſtian religion is ſo odious in Japan. 


It have already mentioned (a) the perverſe temper 

of the people ot Japan. The magiſtrates conſi- 

dered the firmneſs which Chriſtianity inſpires, when they 
attempted to make the people renounce their faith, as in 
ſelf moſt dangerous: they fancied that it increaſed 
their obſtinacy. The law of Japan puniſhes ſeverely the 
lealt diſobedience, 'They dered them to renounce 
the Chriſtian religion: they did not renounce it, this 
was dilubedience: they puniſhed this crime; and the 
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(2) Book yi, Chap. 24. 1 1% (4% % 55 
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continuance in diſobedience ſeemed to deſerve another pts 
nilkment. | | 

.Poniſhments amongſt the fapancſe are conſide red as the 
revenge Of an inſult done to the prince d longs o th. 
UM piL tang voy Jar Martyrs appcircd dS an Vilidpe 424tal} 
him; the tile of martyr provoked the magutrates: 

in their opinion it ignited rebel: they did all ig hes 
power to prevent their obtaining it. It was then tha 
their minds were exaſperated, and a horrid ſtruggle Was 
ſeen between the tribunals that condemned, and the 
aceuſed who ſuffered; between the civil laws, and tho 
of religion. | 


G. 
Of the prapagation of religion. 


LL. the people of the eaſt, except the Mahometanz 
| believe all religions in themſelves indifferent. They 
fear the eſtabliſhment of another religion, no other: 
than as a change in government. Amorgſt the Japancſ,, 
where there are many ſects, and where the ſtate has hid 
for fo long a time an ecclefiaſtic fuperior, they (a) never dl. 
ute. on religion. It is the fame with the people ah 
Siam (b). The Calmucks (e) do more, they make it a pont 
of conſcience. to tolerate every ſpeciee of religion: at 
Calicut (d) it is a maxim of the ſtate, that every religion i 
ood. 
; But it does not follow from hence, that a religion 
brought from a fac diſtant country, and quite different in 
climate, laws, manners. and cuſtoms, will have all the 
ſucceſs to which its halineſs might entitle it, This 1s 
more particularly true in great deſpetic. empires: here 
ſtrangers are tolerated at firſt, becauſe. there is no attention 
given to what docs not ſeem to ſtrike at the authority of 
the prince. As they are extremely ignorant, an European 
may render himſelf agreeable, by the knowledge he com- 
municates: this is very well in the beginning, But as 
ſoon as he has any ſucceſs, when diſputes ariſe, and when meo 
(aa) See Kempſer. hg | part: 5. 55 
(b) Forbin's Memoirs, (4) Pirards Travels chap. 27. 
(e) Hiſtory. of the Tartars, 25 
n 55 L 


who have ſome intereſt become informed of it; as their 
empire by its very nature, aboye all things requires tran- 
quillity, and as the leaſt diſturbance may overturn it, they 
proſeribe the new religion and thoſe who preach it: diſ- 
| pates between the preachers breaking out, they begin to 
entertain a diſtaſte for a religion on which even thoſe who 
| propoſe it are not agreed. | 
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BOOK XxVI. 2 
Of laws as relative to the order of thing 
on which they determine. 


CHAP..1. 
Idea of this book, 


E N are governed by ſeveral kinds of laws; by th 

law of nature; by the divine law, which is that of 
religion; by eccleſiaſtical, otherwiſe called canon lay, 
which is that of religious polity; by the law of nation, 
which may be conſidered as the civil Jaw of the univerk, 
io which ſenſe every nation is a citizen; by the opener 
political Jaw, whoſe object is that human wiſdom which hs 
been the foundation of all ſocieties; by the particular poli 
law, which relates to each ſociety ; by the law of conqul 
founded on this, that one natien has been willing ard 
able, or has had a right to offer violence to another; by 
the civil Jaw of every ſociety, by which a citizen may de 
feod his poſſeſſions and his life, againſt the attacks of ay 
other citizen; in fine by domeſtic law, which proceeds 
from a ſociety's being divided into ſeveral families, all which 
have need of a particular government. 

There are therefore different orders of laws, and ihe 
ſublimity of human reaſon conſiſts in perfectly knowing to 
which of theſe orders the things that are to be determined 
ought to have a principal relation, and not to throw into. 
confuſion thoſe principles which ſhould govern mankind. 


C H A P. II. 
Of laws divine and human. 


E ought not to decide by divine Jaws, what ſhoul! 
W be decided by human laws; nor determine by ho· 
man, what ſhould be determined by divine laws. 

Theſe two ſorts of laws differ in their orginal, in theit 
object, and in their nature. 
It is univerſally acknowedged, that human Jaws are ! 


their own nature different from thoſe of religion; this . - 
1m portans 
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important principle: but this principle is itſelf ſubject to o- 
ters, which muſt be enquired after. : 

1. It is in the nature of human laws to be ſubje& to all 
the accidents which can happen, and to vary in proportion 
as the will of an changes: on the contrary, by the nature 
Lf the laws of religion, they are never to vary. Human 
uus appoint ſor ſome good; thoſe of religion for the 
belt: good may have another object, becauſe there are 
Emany kinds of good: but the - beſt is but one, it cannot 
therefore change. We may change laws, becauſe they 
ve reputed no more than good; but the inſtitutions of re- 
Floion are always ſuppoſed to be the beſt. | 

2. There are kingdoms, in which the laws are of no 
ralue, as they depend only on the capricious and fickle hu- 
Imoar of the ſovercign. If in theſe kingdems the laws of 
religion were of the ſame nature as the human laws, the 
laws of religion too would be of no value It is hou ever 
neceſſary to the ſociety, that it ſhould have ſomething 
ted; and *tis religion that has this ſtability, 

3. The influence“ of religion proceeds from its being be- 
lered; that of human laws, from their being feared. An- 
tiquity ſuits with religion, becauſe we have frequently a 
irmer belief of things in proportion to their diſtance : for 
we have no ideas annexed to them drawn from thoſe, times, 
which can contradict them. Human laws, on the contra- 
ry, receive advantage from their novelty, which implies 
the actual and particular attention of the legiſlator to put 
| them ia execution. 


EH AT. HI 
Of civil laws contrary is tbe law of nature. 


F a flave, fays Plato (a), defends himſelf, and kills a 
1 freeman, he ought to be treated as a parricide, This 
$2 civil law which puniſhes ſelf· defence, tho? dictated by 
zature. | a 

the law of Henry VIII. which condemned a man, with- 
out being confronted by witneſſes, was contrary to ſelf- 
defence. In fact, in order to paſs ſentence of condenana» 


(a) Lib. ix, on Laws, 
tion 7 
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tion, it is neceſſary that the witneſſes ſhould know whethe 
the man againſt Who they make their depoſition is hk 
whom they accuſe, and that this man be at liberty to f. 
I am not the perſon yon mean, | 8 

The law paſſed under the ſame reign, which condemn 
every woman who having carried on a criminal commerg 
did not declare it to the king before ſhe married him, jj, 
olated the regard due to natural modeſty. It is as ung 
ſonable to oblige a woman to make this declaration, a t 
oblige a man not to attempt the defence of his own life, 

The law of Henry II which condemned the woman 9 
death who loſt her child, in caſe ſhe did not make know 
her pregnancy to the magiſtrate, was not leſs contrary u 
ſelf-defence. It wonld have been ſufficient to oblige her 
to inform one of her neareſt relations, who might watch 
over the preſervation of the infant, 

Gundebald (a) king of Burgundy decreed, that if th 
wife or ſon of a perſon guilty of robbery did not real 
the crime, they were to become flaves. This law yy 
contrary to nature: a wife to inform againſt her huſbud! 
a ſon to accuſe his father! to avenge one criminal afin, 
they ordained another (till more criminal, 

There has been much talk of a law in “ England, which 
permitted girls ſeven years old to chaſe a huſband, Thi 
law was ſhocking two ways, it had no regard to the time 
when nature gives maturity to the underſtanding, nor ty 
the time when ſhe gives maturity to the body. 

Amongſt the Romans, a father might oblige his dayb 
ter to repudiate (b) her huſband, tho' he himſelf hat 
conſented to the marriage, But it 1s contrary to nature, 
for a divorce to be in the power of a third perſon, 

A divorce can be agrecable to nature, only when it ö 
by conſent of the two parties, or at Icaſt of one of them: 
but when neither conſents, it is a monſtrous kind of di 
'vorce. In ſhort the power of divorcement can be. given 
only to thoſe who feel the inconveniencies of marriage, and 


* Mr. Bayle, in his Criticiſm on the Hiſtory of Calviniſin, ſpeaks 
of this law page 263. | 

(a) Law of the Burgundians (b) See Law es in the code de 
tit. 47. repudiis & judicio de moribus üb- 


lato, 
who 
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who are ſenſible of the moment when it is for their in- 
tereſt to make them ceaſe. 


C H. A P. IV. 
The ſame ſubject continued, 


HE law of (a) Receſſuinthus permits the children of 
T the adultreſs, or thoſe of her huſband, to accuſe 
ber, and to put the ſlaves of the houſe to the torture. How 
iniquitous the law which to preſerve a purity of morals 
| overturns nature, the origin, the ſource of all morality ! 
With pleaſure we behold in our theatres a young hero 
expreſs as much horror againſt the diſcovery of his mother- 
in-law's guilt, as againſt the guilt itſelf, In his ſurpriſe, 
though accuſed, judged, condemned, proſcribed, and co» 
vered with infamy; he ſcarcely dares to reflect on the a- 


bominable blood from which Phædra ſprang ; he abandons - 


all that is moſt dear, the moſt tender object, all that lies 
neareſt his heart, all that can fill him with rape, to de- 
| liver himſelf up to the unmerited vengeance of the gods. 


It is nature's voice, the ſweeteſt of all ſounds that inſpires 
us with this pleaſure. 


CHAP. 'V. 


Caſer in which we may Judge by the principles of ths 
civil law, in limiting the principles of the law of 
nature, : 


N Athenian Jaw .obliged “ children to provide for 
their fathers, when fallen into poverty; it excepted 
thoſe who were born of a (b) courtezan, thoſe whoſe chaſ- 
ity had been infamoufly-proſtituted by their: father, and 
thoſe whom he (c) had not learned any trade by which 
they might gain a livelihood. 909311 | 


The law conſidered that in the firſt caſe the father being 


uncertain, he had rendered the natural obligation preca- 


Under pain of infamy, another under pain of impriſonment. 
(a) In the code of the Viſi (c) Plutarch life of Solon, and 


goths, lib, ni. tit 4. §. 13. Gallienus in. exhort, ad. art. c 
(0) Plutarch, life of Solog, 8, 
Toh 11; O 


rious; 
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riaus ; that in the ſecond, he had ſullied the life he had 
given, and done the preatelt injury he could do to his 
children in depriving them of their reputation; that in the 
third, he had rendered inſupportable a life which had ng 
means of ſubſiſtence. The law ſuſpended the natural obi. 
gation of children, becauſe the father had violated his: 
it looked upon the father and the ſon as no more tha 
two citizens, and determined in reſpect to them only from 
civil and political views; ever conſidering, that a good re. 
public ought to have a particular regard to manners, I an 
of opinion that Solon's law was good in the two ſirſt caſes; 
that in which nature leaves the fon ignorant who is his fa. 
ther, and that where it in a manner directs he ſhould not 
know him : but I cannot approve it in the third, where the 
father has only violated an obligation of the civil law, 


CG HA P. VI. 


That the oraer of jucceſſion or inheritance depends on tl 
principles of political or civil law, and not on theſe | 
the law of nature, 


HE Voconian law ordained, that no woman ſhould 

be left heireſs to an eſtate, not even if the was an 

only child, Never was there a law, ſays St. Avpultice 
(a), more unjuſt. A formula of Marculfus (b) treats that 
caltom as impious, which deprives daughters of the right 
of ſucceeding to the eſtate of their fathers. Juſtinian (c 
oives the appellation of barbarous, to the right which the 
males bad formerly of ſucceeding in prejudice to the 
daughters. Theſe notions proceed from their har 
ang conſidered the right of children to ſucceed to. their 
fathers poſſeſſions, as a conſequence of the law of nature; 
which it is not. „ wo had | | 
The law of nature ordains, that fathers ſhall provide for 
their children; but it does not oblige them to make them 
their heirs. The diviſion of property, the laws of this 
divition, and the ſucceſſion aſter the death of the perloa 
ta De civitate Dei, lib. ili, (e) Novel. 31. 
* Lib. i. Chap. 12, | 8 * 
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who has had this diviſion, can be regulated only by the com- 
munity, and conſequently by political or civil laws. 

It is true, that a political or civil order frequently de- 
mands that children ſhould ſucceed to their father's eſtats ; 
but it does not always make this neceſſary. 

There may be ſome reaſons given why the laws of our 
ſiefs appoint that the eldeſt of the males. or the neareſt e- 
lations of the male {de ſhould have all, and the females 
nothing: and why by the laws of the Lombards (a) the 
ſiſters, the natural children, the other relations; and, 
in their default, the treaſury might ſhare the inheritance 
with the daughters, 

it was regulated in ſome of the Dynaſties of China, that 
the brothers of the emperor ſhould ſucceed to the throne, 
and that the children ſhould not. If they were willing 
that the prince ſhould have a certain degree of experience, 
if they feared his. being too young, and if it was become 
neceſſary to prevent eunuchs from placing children ſucceſ- 
ſrely on the throne, they might very juſtly eſtabliſh ſuch 
an order of ſucceſſion; and when ſome (b) writers have 
treated theſe brothers as uſurpers, they have judged only 
from ideas received from the Jaws of their own countries 
According to the cuſtom of Numidia (c) Deſalces, bro- 
ther of Gala, ſucceeded to the kingdom; not Maſſiniſſa, 
his ſon, 

There are monarchies merely eleQive; and fince it is 
evident, that the order. of ſuccceſhon ought to be derived 
from the political or civil laws, it is for theſe to decide in 
what caſes it is agreeable to reaſon, that the ſucceſſion be 
granted to children, and in what cafes it ought to be given 
to others. | 

In a kingdom of (d) Arabia, the day the ſovereign 
mounted the throne they ſet guardians over all the pregnant 
women of the country, and the child who came ſirſt into 
the world was the heir apparent. 1 

In countries where polygamy is eſtabliſhed, the. prince 
has many children; the number of them is much greater in 


(a) Lib. ii. tit. 14, $. 6, 7. fly. 
&8, (e) Livy Decad. ti, Lib. 9. 
(») Duha:de on the 2d Dyna- (4d) Strabo, lb., xvi. 
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ſome of theſe countries than in others. There are“ ſtates 
where it is impoſhble for the people to maintain the children 
of the king: they might therefore make it a law, that the 
crown ſhall devolve, not on the king's children, but cn 
thoſe of his ſiſter. "os 

A prodigious number of children would expole the (tate 
to the moſt dreadful civil wars. The order of ſucceſſic 
which gives the crown to the children of the ſiſter, the 
number of whom is not larger than thoſe of a prince who 
has only one wife, muſt prevent theſe inconveniencies. 

There are people amongſt whom reaſons of ſtate or ſome 
maxims of religion, have made it neceſſary that the crown 
. ſhould be always fixed in a certain family: from hence, in 
India, proceeds the jealouſy of their (a) tribes, and the 
fear of loſing the defcent: they have there conceived that 
never to want princes of the blood royal they ought v 
take the children of the eldeſt ſiſter of the king. 

A general maxim: Tis an obligation of the law ofnz 
ture, to provide for our children; but to make them our 
ſucceſſors, is an obligation of the civil or political lay 
From hence are derived the different regulations, with re. 
ſpect to baſtards, in the different countries of the world; 
thefe are according to the civil or political laws of each 
country. 


CHAP. VII. 


That we ought not to decide by the precepts of religim 
what belongs only to the law of nature. 


HE Abaſlines have a molt fevere lent of fifty days, 
which weakens them to ſuch a degree, that fora 
long time they are incapable of buſineſs; the Turks (b) 
do not fail to attack them after their lent, Religion ought, 


As at Lovengo in Africa. See the Collection of Voya/es thi: 
contributed to the citabliſhment of an Eaſt-India company, Vol. , 
Part. 1. Page 114. 

(a) See Edifying Letters, L. (b) ColleQtion of Voyages that 
14, and the Voyages that contri- contributed to the eſtabliſhment 0 
butcd to the eltabliſhment of an an Eaſt-India company, Vol. , 
Eaſt India company Vol. iii, pag, 35. & 103. 


Part z. page 644. 1 
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in favour of the natural right of ſelf-defende, to ſet bounds 
to theſe cuſtoms. 

The Jews were obliged to keep the ſabbath; but it 
was an inſtance of great ſtupidity in this nation, not to de- 
fend themſelves when their enemies choſe to attack them 
on this day. Cambyſes laying fiege to Peluſium, ſet in 
the firſt rank a great number of thoſe animals, which the 
Agyptians regard as ſacred; the conſequence was, that the 
ſoldiers of the garriſon durſt not moleſt them, Who does 
not ſee that ſelf defence is a duty ſuperior to every pre- 
cept? 


c HAP. VIII. 
That aue ought not to regulate by the principles of the cas- 
en law, things which Mould be regulated by thoſe of the 


civil law, 


'the (a) civil law of the Romans, he who took a x 
thing privately from a ſacred place, was puniſhed on- 1 
ly for the guilt of theft: by the (b) canon law, he is pu- 
niſned for the crime of ſacrilege. The canon law takes 
cognizance of the place, the civil law of the fact. But to 
attend only to the place, is neither to reflect on the nature 
and definition of a theft, nor on the nature and deſinition of 
ſacrilege. pr | | 
As the - huſband may demand a ſeparation, by reaſon of 
the infidelity of his wife; the wife might formerly (c) de- 
mand it, on account of the mfidelity of the huſband. This 
cuſtom, contrary to a regulation made in the (d) Roman 
laws, was introduced into the ecceleſiaſtic courts *, where 
nothing was regarded but the maxims of canon law; and 
indeed, if we conſider marriage as a thing merely ſpiritual, 
and as relating only to the things of another life, the vio- 
lation is in both caſes the ſame. But the political and civil 


laws of almoſt all nations, have with reaſon made. a diſtincti- 
' * 


* At preſent they do not take cognizance of thoſe things in France. 
(a) Leg. 5. it, ad leg. Juliam (c) Beauſmanoir on the ancient 
peculatus. | cuſtoms ef Beauvoiſis, cap. 18. 
(bz Capite quiſquis 17. que- (d) L:wof the firſt Code, 2d 
lone 4 Cuzus oblervat, lib, iti, leg. Juliam de adulteris, 
cap. 19 tem, ili. I-41 "1s: 

O 3 
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on between them. They have required from the women 
a degree of reſerve and continency, which they have ng 
exacted from the men; becauſe, in women, a violation 
chaſtity ſuppoſes a renunciation of all virtue; becauſe wy, 
men, by violating the laws of marriage, quit the ſtate 
thew natural dependence; becauſe nature has marked th 
iafidelity of women with certain ſigns; . and, in fine, be. 
cauſe the children of the wife born in adultery neceſſarij 
belong, and are an expence to the huſband, while the chil 
dren produced by the adultery of the huſband, are not the 
wife's, nor are an expence to the wife. 


CHAP. IX. 


That things which ought to be regulated by the principle 
of civil law, can ſeldom be regulated by hoſe of re 
ligion. | 


HE laws of religion have a greater ſublimity, the © 
vil laws a greater extent. 
The laws of perfection drawn from religion have more 
in view the goodneſs of the perſon that obſerves then, 
than of the ſociety in which they are obſerved: the cuil 
laws on the contrary, have more in view the moral good 
neſs of men in genera}, than that of individuals, 
Thus, venerable as thoſe ideas are which immediately 
ſpring from religion, they ought not always to ferve asa 
firſt principle to the civil laws; becauſe theſe have anothe], 
the general welfare of ſociety, + 
The Romans made regulations amongſt themſelves, to 
reſerve the morals of their women; theſe were politic 
inſtitutions, Upon the eſtabliſhment of monarchy, tir) 
made civil laws on this head, and formed them on the pr 
ciples of their civil government. When the Chriſtian rei 
on became predominant, the new laws that were then mit 
had leſs relation to the general rectitude of morals, than 
the holineſs of marriage; they had leſs regard to the ui 
on of the two.ſexes in a civil, than in a. ſpiritual ſtate. 
At firlt, by the (a) Roman law a huſband who brought 
back his wife into his houſe, after ſhe had been ſound gui 


(a) Leg. 11. F. vt. ff. ad, leg, Jullam de adalteriis, 5 


ty of adultery, was puniſhed as an accomplice in her de- 
bauch. Juſtinian (a) from other principles, ordained, that 
during the ſpace of two years he might go and take her again 
out of the monaſtery. 

Formerly, when a woman whoſe huſband was gone to 
war, heard no longer any tidings of him, ſhe might eaſily 


making a divorce, The law of (b) Conſtantine obliged the 
woman to wait four years, after which ſhe might ſend the 
the bill of divorce to the general; and, if her huſband re- 
turned, he could not then charge her with adultery, But 
Juſtinian (e) decreed, that let the time be ever ſo long af- 
ter the departure of her huſband, ſhe ſhould not marry, 
unleſs by the depoſition and oath of the general ſhe could 
prove the death of her huſband. Juſtinian had in view the 
indiſſolubility of marriage; but we may ſafely ſay, that he had 
it too much in view. He demanded a poſitive proof, when a 
negative proof was ſufficient; he 1 a thing extremely 
dificult, to give an account of the fate of a man at a great 
diſtance, and expoſed to ſo many accidents; he preſumed a 
crime, that is, a deſertion of the huſband, when it was ſo na- 
tural to preſume his death. He injured the commonwealth, 
by obliging women to live out of marria ge; he injured in- 
dividuals, by expoſing them to a thouſand dangers, 

The law of Juſtinian (d), which ranked amongſt the 
cauſes of divorce the conſent of the huſband and wife to 
enter into a monaſtery, was entirely oppolite to the prin- 
ciples of the civil laws. It is natural that the cauſes of 
divorce ſhould have their origin in certain impediments, 
which could not be foreſeen before mariage ; but this de- 
lire of preſerving chaſtity might be foreſeen, ſince it is in 
ourſelves. This Jaw fayours inconſtancy in a ſlate, which 
is by its very nature perpetual; it ſhocks the fundamental 
principle of divorce, which permits the diſolution of one 
marriage only from the hope of another, In ſhort, if we 
view it in a religious light, it is no more than giving 
victims to God without a ſacrifice. 


19. tit. 110, 


(b) Leg, . de repudits & ju» (ä) Auth, quod hodie Cod. de 
dio de morib. kublato, ht pats, 7 | 
CHAP, 


(a) Nov. 134+ Coll, ix, cap. G Auth. hodie quantiſcumque 
C tis 


marry again, becauſe ſhe had in her hands the power of 


a . 
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| CHAP. X. 
In what caſe we oupbt to follow the civil Iaw-wjici 
permits, and not the law of religion which forbid, 


i 1330 a religion which prohibits polygamy is intro, 
| duced into a country where it is permitted, ye 
eannot believe, (ſpeaking only as a politician) that the 
laws of the country ought to- ſuffer a man who has may 
wives to embrace this religion; unleſs the magiltrate gr 
the huſband ſhould indemnify them, by reſtoring them ſone 
| way or other to their civil ſtate. Without this their cot. 
dition would be deplorable; no ſooner would they obey 
the laws, than they would find themſelves deprived of the 
greateſt advantages of ſociety. 


CHA P. XI. 
That human courts of juſlice ſhould not be regulated h 


the maxims of theſe tribunals which relate to the» 
ther life. 


1 tribunal of the inquiſition, formed by the chi. 
Iſtian monks on the idea of the tribunal of penitenc, 
is contrary to all good policy. It has every where net 
with a general diſlike, and muſt have ſank under the oppo 
ſitions it met with, if thoſe who were reſolved to eſtabiil 

it, had not drawn advantages even from theſe oppoſitions 
This tribunal is inſupportable in all governments. 1 
monarchies, it only makes informers and traitors; in t: 
publics, it only forms diſhoneſt' men; in a deſpotic late, 
it is as deſtructive as the government itſelf, 


FVV 
The. ſame ſubject continued 


I. is one abuſe of this tribunal, that of two perſons at 
: cuſed of the ſame crime, he who denies is condemned 
to die, and he who confeſſes, avoids the puniſhment. This 
has its ſource in monaſtic ideas, where he who deri 
ſcems in a ſtatę of impenitence and damnation; and de ue 
confeſſes, in a ſtate of repentance and- „ 
c é unde 
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diginction of this kind can have no relation to human tri- 
bunals. Human juſtice, which fees only the actions, has 
but one compact with men, namely that of innocence; di- 
vine juſtice which ſees the thoughts, has two, that of in- 
& nocence and repentance. 


N CHAP. XIII. 
In what caſes, with regard to marriages, we ought 10 
# follow the laws of religion, and in what cafes we 


ſhould follow the civil laws. 


II has happened in all ages and countries, that religion 

. ] bas been blended with marriages. When certain things 

bare been conſidered as impure or unlawful, and were 

© nevertheleſs become neceſſary, they were obliged to call 

un religion, to legitimate in the one cafe, and to reproye in 
others. ; | 

On the other hand, as riage is of all human actions 
that in which ſociety is moſt intereſted, it became proper 
E that this ſhould be regulated by the civil laws, 

Every thing which relates to the nature of marriage, its 
form, the manner of contracting it, the fruitfulneſs it oc- 
caſions, which has made all nations conſider it as the ob- 
je& of a particular benediction; a benediftion which not 
being always annexed to it, is ſuppoſed to depend on certain 
__ graces : all this I ſay, is within the reſort of re- 
gion. | 

The conſequences of this union, with regard to property, 
| the reciprocal advantages, every thing which has a relation 
to the new family, to that from which it ſprung, and to 
= which is expected to ariſe ; all this relates to the civil 
Ws. 


As one of the great objects of marriage is to take away 


gion here ſtamps its ſeal, and the civil laws join theirs to 
it; to the end that it may be as authentic as poſſible. 
Thus, beſides the conditions required by religion to make 
«marriage valid, the civil laws may ſtill exact others. 
The civil laws receive this power from their being addi- 
tional obligations, and not contradictory ones. The law 
of religion inſiſts upon certain ceremonies, the civil laws on 
the 


tat uncertainty which attends unlawful conjunctions, re- 
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the conſent of fathers: in this caſe they demand ſomethin 
more than that of religion, but they demand nothing cg 
trary to it. 

It follows from hence, that the religious law mult decig 
whether the bond be indiſſoluble, or not; for if the hn 
of religion had made the bond indiſſoluble, and the cj 
laws had declared it might be broken, they would be cn. 
tradictory to each other. 

Sometimes the regulations made by the civil laws uit 
reſpect to marriage, are not abſolutely neceſſary; ſuch a 
thoſe eſtabliſhed by the laws, which, inſtead of annukiy 
the marriage, only puniſh thoſe who contract it. 
Amongſt the Romans the Papian law declared thi 
marriages illegal which had been prohibited and yet on 
ſubjected them to a penalty &; but a ſenatus conſultun 
made at the inſtance of the emperor Marcus Antonin, 
declared them void; there then no longer ſubſiſted | ay 
ſuch thing as a marriage, wife, dowry, or huſband. Th 
civil laws determine according to circumſtances : ſometing 
they are moſt attentive to repair the evil; at others v 
prevent it, 


CH AP. XIV. 
In what inſlances marriages between relations ſhoullk 
regulated by the laws of nature; and in what inſtar 
by the civil laws. 


* 
2 
k 


\ \ 71TH regard to the ptohibition of marriage betuen i | 


relations, it is a thing extremely delicate, to f 
exactly the point at which the laws of nature ſtop, at 
where the civil laws begin. For this purpoſe we mul: el 
| bliſh ſome principles. | | 

The marriage of the ſon with the mother confound: i 
Rate of things: the ſon ought to have an unlimited res 
to his mother, the wife owes an unlimited reſpect to kt 
huſband; therefore the marriage of the mother to het 2 
would ſubvert the natural'ſtate of both. oY 

Beſides, nature has forwarded in women the time, 
which they are able to have children, but has retarded 


see what hath been ſaid on this ſubject in Book xxii!, c 
See Law 16 ff de ritu nupitiarum; and law 3. g. 1. 


geſt. de donationibus inter vi rum & uxorem. 1 


. men: and, for the ſame reaſon, women ſooner loſe this 
ability, and men later. If the marriage between the mo- 
her and the ſon was permitted, it would almoſt always 
be the caſe, that when the husband was capable of enter- 
Ing into the views of nature, the wife would be incapable. 
The marriage between the father and the daughter is 
contrary to nature, as well as the other; but it is leſs con- 
trary, becauſe it has not theſe two obſtacles. Thus the 
Tartars, who may marry their daughters *, never marr 
their mothers, as we ſce in the accounts we have of that 
nation (a). 
It has ever been the natural duty of Fathers to watch 
over the chaſtity of their children. Intruſted with the care 
of their education, they are obliged to preſerve the bod 
in the greateſt perfection, and the mind from the leaſt cor- 
ruption; to encourage whatever has a tendency to inſpire 
them with virtuous defires, and to nouriſh a becoming ten- | 
detneſs. Fathers, always employed in preferving the mo- | 
nl of their children, muſt have a natural averſion to every 9 
thing that can render them corrupt. Marriage, you will 
ſy, is not a corruption: but before marriage they muſt ſpeak, 
they muſt make their perſons beloved, they muſt ſeduce: 
it is this ſeduction which ought to inſpire us with horror. 
There ſhould be therefore an unſurmountable barrier be- 
tween thoſe who ought to give the education, and thoſe 4 

who are to receive it; in order to prevent every kind of 
corruption, even though the motive be lawful, Why do 
fathers ſo carefully deprive thoſe who are to marry their 
daughters, of their company and familiarity ? 

The horror that ariſes againſt the inceſt of the brother 
with the ſiſter ſhould proceed from the ſame ſource. The 
&lre of fathers and mothers to preſerve the morals of their 
children and families untainted, is ſufficient to inſpire their 
ofspring with a deteſtation of every thing that can lead to 
tie union of the two ſexes. | 1 1 

The prohibition ef marriage between couſin-germans, 1 
has the ſame original. In the early ages, that is, in the || 
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This Law is very ancient amongſt them Attila, ſays Priſcus in 
bis embaſſy, opt in a certain place to-marry Eſca his daughter. A | 
kling permitted, he adds, by the laws of the Scythians, pag. 22. [| 

6% Uiſt, of the Tartars Part“ iii, Pag. 235, " 
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times of innocence ; in the ages when luxury was unknoy, 
it was cuſtomary for children * upon their marriage, yg 
to remove from their parents, but to ſettle in the ſans 
houſe, as a ſmall habitation was at that time ſufficient fort 
large family, the children f of two brothers, or couſy, 
germans, were conſidered both by others and themſelye, 
as brothers. The eſtrangement then between the brothey 
and ſiſters, as to marriage , ſubſiſted alſo between the c 
ſin· germans. 3 

Theſe principles are ſo ſtrong and ſo natural, that the 
have had their influence almoſt all over the earth, indepes 
dently of any communication. It was not the Roman 
who taught the inhabitants of Formoſa (a), that the mar. 
riage of relations of the fourth degree was inceſtuous: | 
was not the Romans that communicated this ſentiment 90 
the Arabs (b): it was not they who taught it to the inhal. 
tants of the Maldivian iſlands (c). 

But if ſome nations have not rejected marriages betwee 
fathers and children, fiſters and brothers; we have ſeen 
the ſirſt book, that intelligent beings, do not always folly 
the law of nature, Who could have imagined it! Rt 
gious ideas have frequently made men fall into theſe mi. 
takes. If the Aſſyrians and the Perſians married their mo- 
thers, the firſt were influenced by a religious refpe for 
Semiramis, and the ſecond did it becauſe the religion ot 
Zoroaſter gave a preference || to theſe marriages. I the 
Mgyptians married their ſiſters, it proceeded from the wild 
neſs of the Ægyptian religion, which conſecrated thele 
marriages in honour of Iſis. As the ſpirit of religion leads 


It was thus amongſt the ancient Romans. 
+ Amongſt the Romans they had the ſame name, the couſin germans 
were called brothers. 5 
It was thus at Rome in the firſt ages, till the people made a laut 
permit them; they were willing to favour a man extremely populs, 
who had married his couſfin-german. Platarch*s Treatiſe, intitled 
Queſtions concerning the affairs of the Romans. 5 
I They were conſidered as more honourable. Sce Philo de ſpe· 
cialibus legib, quæ pertinent ad precepta Pecalogi. Paris 1640 paß. 
77. | 6 
(a) Collection of Voyages to Formoſa, 
the Indies Vol. 5. Part 1. An (b) Koran, chap. of Women. 


account of the ſtate of the iſle of (c) See Francis Firard, 4 
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us to attempt whatever is great and difficult, we cannot in. 
fer that a thing is natural from its being conſecrated by 2 
falſe religion. | 

The principle which informs us that marriages between 
fathers and children, between brothers and ſiſters, are pro- 
hibited, in order to preſerve natural modeſty in families, 
will help us to the diſcovery of thoſe marriages that are 
forbidden by the law of nature, and of thoſe which can be 
ſo only by the civil law. ; 

As children dwell, or are ſuppoſed to dwell in their fa- 
ther's houſe, and conſequently the ſtep-ſon with the ſtep- 
mother, the ſtep-father with the ſtep- daughter, or, wife's 
daughter; the marriage between them is forbidden by 
the law of nature. In this caſe the reſemblance has the 
ſame effect as the reality, becauſe it ſprings from the ſame 
cauſe : the civil law neither can,nor ought to permit theſe 
marriages, 

There are nations, as we have already obſerved, amongſt 
whom couſin-germans are conſidered as brothers, becauſe 
they commonly dwell in the ſame houſe ; there are others, 
where this cuſtom is not known. Among the firſt, the 
marriage of couſin-germans ought to be regarded as contra- 
ry to nature; not ſo among the others. But the laws of 
nature cannot be local, Wherefore, when theſe marriages 
are forbidden, or permitted, they are, according to the 
circumſtances, permitted or forbidden by a civil law. 

It is not a neceſſary cuſtom for the brother-in law and 
the ſiſter-in-law to dwell in the ſame houſe. The marria 
between them is not then prohibited to preſerve chaſtity in 
the family; and the law which forbids or permits it, is not 
a law of nature, but a civil law, regulated by circumſtances, 
and dependent on the cuſtoms of each country: theſe arc 
caſes in which the laws depend on the morals, or cuſtoms 
of the inhabitants, 

The civil laws forbid marriages, when by the cuſtoms 
received in a certain country they are found to be in the 
fame circumſtances as thoſe forbidden by the law of nature; 
and they permit them when this is not the caſe, The 
prohibitions of the laws of nature are invariable, becauſe the 
thing on which they depend is invariable; the father, the 
mother, and the children, neceſſarily dwell in the ſame 

Vol. II. houſe 
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houſe, But the prohibitiòns of the civil laws are accidental 
becauſe they depend on an accidental circumſtance; couſin: 
germans and others dwelling in the houſe by accident, 

This explains why the laws of Moſes, thoſe of the 
Egyptians (a), and of many other nations, permitted the 
marriage of the brother-in-law with the ſiſter-in-law ; whilſt 
theſe very marriages were diſallowed by other nations. 

In the Indies they have a very natural reaſon for admit- 
ting this fort of marriages. The uncle is there conſidered 
as the father, and is obliged to maintain and educate his 
nephew,. as if he was his own child: this proceeds from 
the diſpoſition of theſe people, which is good natured and 
full of hamanity, This law, or this cuſtom, has pro- 
duced another; if a huſband has loſt his wife, he does 
not fail to marry her ſiſter : and this is extremely natural, 
for his new conſort becomes the mother of her ſiſter's chil- 
dren, and not a cruel ſtep- mother. 


CHAP. XV. 


That we ſhould not regulate by the principles of political 
law, thoſe things which depend on the principles if 


civil law. 


S men have given up their natural independence to 

live under political laws, they have given up the na- 

tural community of goods to live under civil laws. 
By the firſt, they acquired liberty ; by the ſecond, pro- 
per 5. We ought not to decide by the laws of liberty, 
which, as we have already faid, is only the government of 
the community, what ought to be decided by the laws con- 
cerning property. Tis a parologiſm to ſay, that the good 
of the individual ought to give way to that of the public: 
this can never take place, but when the government of the 
community, or, in other words, the liberty of the ſubſec 
ig concerned; this does not affect thoſe caſes which relate 
to private property, becauſe the publick good conſiſts in 
every one's having that property, which was given him by 
che civil laws, invariably preſerved. OY 


(a) See Law 8, of the Code de inceſtis & inutilibus rü 
| | Cicero 
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Cicero maintains that the Agrarian laws were unjuſt; 
becauſe the community was eſtabliſhed with no other view, 
but that every one might be able to preſerve his property. 

Let us therefore lay down as a certain maxim, that 
whenever the public good happens to be the matter in 
queſtion, it is never for the advantage of the public to de- 
prive an individual of his property, or even to retrench the 
jcalt part of it by a law, or a political regulation. In this 
caſe we ſhould follow the rigour of the civil law, which is 


the Palladium of propeity. | 

Thus when the public has occaſion for the eſtate of an 
individual, it ought never to act by the rigour of political 
law : it is here that the civil Jaw ought to triumph, who 
with the eyes of a mother regards every individual as the 
whole community, 

If the political magiſtrate would erect a public edifice, 
or make a new road, he muſt indemnify thoſe who are in- 
jared by it; the public is in this reſpect like an individual, 
who treats with an individual, It is full enough, that it 
can oblige a citizen to ſell his inheritance, and that it can 
ſtrip him of this great privilege which he holds from the 
civil law, the not being forced to alienate his poſſeſſions. 

After the nations which ſubverted the Roman empire 
had abuſed their very conqueſts, the ſpirit of liberty called 
them back to that of equity. They exerciſed the moſt 
barbarous laws with moderation: and if any one ſhoul4 
doubt the truth of this, they need only read Beaumanoir's. 
admirable work on Juriſprudence, written in the twelfth, 
century. 8 

They mended the highways in his time, as we do at 
preſent. He ſays, that when a highway could not be re- 
paired, they made a new one as ncar the old as poſſible; 
but indemnified the proprietors at the * expence of thoſe 
who reaped any advantage from the road. They deter- 
mined at that time by the civil law; in our days, we de- 

terlaine by the law of politics. | : 


The Lord appointed collectors to receive the toll from the pea- 
lant, the gentlemen were obliged to contribute by the count, and the 
Clergy by the bilhop, Baumanoir, chap, xxii. 
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CHA P.: XVI. 


That we ought not to decide by the rules of the civil lau, 
when it is proper to decide by thoſe of the political lan, 


\ /} OST difficulties on this fubje& may be eaſily ſolved, 
by not confounding the rules derived from proper- 
ty with thoſe which ſpring from liberty, 

Is the demeſne of a ſtate or government alienable, or 
is it not? This queſtion ought to be decided by the polit. 
cal law, and not by the civil. It ought not to be decided 
by the civil law, becauſe it is as neceſſary that there thould 
be demeſnes for the ſubſiſtence of a (tate, as that the (tate 


ſhould have civil laws to regulate the diſpoſal of property. 


If then they alienate the demeſne, the ſtate will 
be forced to make a new fund for another. But this cx- 
pedient overturns the political government, becauſe by the 
nature of the thing, for every demeſne that ſhall be eſta- 
bliſhed, the ſubject will always be obliged to pay more, and 
the ſovereign to receive leſs; in a word the demeſne is ne- 
ceſſary, and the alienation is not. 

The order of ſu-ceſſion is, in monarchies, founded on 
the welfare of the ſtate, which makes it neceſſaty that this 
order ſhould be fixed, to avoid the misfortunes, which, I 
have ſaid, muſt ariſe in a deſpotic kingdom, where all is 
uncertain becauſe all is arbitrary, 

The order of the ſucceſſion is not fixed for the ſake of 
the reigning family ; but becauſe it is the intereſt of the 
ſtate, that it ſhould have a reigning family. The law 
which regulates the ſucceſſion of individuals is a civil law, 
whoſe view is the intereſt of individuals; that which re- 
gulates the ſucceſſion to monarchy, is a political Jaw, which 
has in view the welfare and preſervation of the kingdom. 

It follows from hence, that when the political law has 
eſtabliſhed an order of ſucceſſion in a kingdom, and this or- 
der is at an end, it is abſurd to reclaim the ſucceſſion in 
virtue of the civil law of any nation whatſocver. One par- 
ticular «ſociety does not make laws for another focicty. 
The civil laws of the Romans are no more applicable than 
any other civil laws, They themſelves did not make uſe 
of them, when they proceeded againſt kings: and the max* 

| ims 
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ims by which they judged kings are fo abominable, that 
they ought never to be revived, 

It follows alſo 'from hence, that when the political law 
has obliged a family to renounce the ſucceſſion, it is abſurd 
to inſilt upon the reſtitutions drawn from the civil law. Re- 
ſtitutions are in the law, and may be good againſt thoſe 
who live in the law: but they are not proper for ſuch as 
have been raiſed. up for the law, and who live for the 
law. 

It is ridiculous to pretend to decide the rights of king- 
doms, of nations, and of the univerſe, by the ſame max- 
ims on which (to make uſe of an expreſſion ot (a) Cicero) 


we ſhould decide the right of a gutter between indivi- 
duals, 


A H A P. XVII. 
The ſame ſulject continued. 


S TRA CISM ought to be examined by the rules of 

the political, and not by thoſe of the civil law ; and 

o far is this cuſtom from rendering a popular government 

odious, that it is, on the contrary, extremely adapted to. 

prove its lenity, We ſhould be ſesſible of this ourſelves, 

if, while baniſhment is always conſidered among(t us as a 

penalty, we were able to ſeparatc the idea of oſtraciſm from. 
that of puniſhment, 

Ariſtotle (b) tells us, that it is univerſally allowed that: 
this practice has ſomething in it both humane and popular. 
If in thoſe times and places where this ſentence was cxe- 
cuted, they found nothing in it that appeared odious ; is 
it for us, who ſee things at ſuch a diſtance, to think other- 
0 than the accuſers, the judges, and the accuſed. them- 
elves? 

And if we conſider that this judgment of the people 
loaded the perſon with glory on whom it was paſſed; that: 
when at Athens it fell upon a man without (c) merit, from 
that very moment they ceaſed to“ uſe it; we ſhall find that 


It was found oppoſite to the ſpirit of the legiſlator, | 
(2) Lib. I. of Laws. (c) Hyperbolus, ſee Plutarch 
(0) Repub, lb. nt, cap. 13. life of Arillid.s, | 
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numbers of people have entertained a falſe idea of it, and 
that it was an admirable law which could prevent the ill 
conſequences which the glory of a citizen might produce, 
by loading him with new glory, 


CHAP, XVIII. 
That it is neceſſary to enquire, whether the laws which 
ſeem contradictory, are of the fame claſs. 


T Rome the huſband was permitted to lend his wife 

to another. Plutarch tells us this (a) in expreſs 
terms. We know that Cato lent his (b) wife to Horten- 
fras, and Cato was not a man to violate the laws of his 
country. 
On the other hand, a huſband who ſuffered his wife to 
be debauched, who did not bring her to juſtice, or who 
took her again after her (c) condemnation, was puniſhed, 
Theſe laws ſeem to contradict each other, and yet are not 
contradictory, The law which permitted a Roman to lend 
his wife, was viſibly a Lacedzmonian inſtitution, eſtabliſhed 
with a view of giving the republic children of a good ſpe- 
cies, if I may be allowed the term: the other had in view 
the preſervation of morals, The firſt was a law of politics, 
the ſecond a civil law. 


CHAP. XIX, 
That we ougbt not to decide thoſe things by the civil law, 
auhich ought to be decided by domeſtic laws, 


H E law of the Viſigoths enjoins, that the (d) flayes 

of the houſe ſha}l be obliged to bind the man and 
woman they ſurpriſe in adultery, and to preſent them to the 
huſband and to the judge: a terrible law, which puts inte 
the hands of ſuch mean perſons the care of public, dome- 
ſtic, and private vengeance ! 
This law can be no where proper but in the ſeraglio's of 
the eaſt, where the ſlave who has the charge of the inclo- 


(a) Plutarch in his compariſon Jul. de adulterits, ä 
between Lycurgus and Numa. (d) Law of the Viſigoths l 
(b) Plutarch li e of Cato. iii. tit. 4. §. 6. 
(e) Leg, 11, F. ult, fl. adleg, for 
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ſure, is deemed an accomplice upon the diſcovery of the 
leaſt infidelity. He ſeizes the criminals, not ſo much 
with a view to bring them to juſtice, as to do juſtice to 
| timſelf, and to obtain a ſcrutiny into the circumſtances of 
the action, in order to remove the ſuſpicion of his negli- 
ence. | 
: But, in countries where women are not guarded, it is 
ridiculous to ſubje& thoſe who govern the family, to the 
inquiſition of their ſlaves, 

This inquiſition may, in certain caſes, be at the moſt 
| a particular domeſtic regulation, but never a civil law. 


CHAP XX. 


| That we ought not to decide by the principles of the civil 
laws, theſe things which belong to the law of nations. 


IBER TY conſiſts principally in. not being forced to 
do a thing where the laws do not oblige: People 
arc in this ſtate, only as they are governed by civil laws, 
and becauſe they live under thoſe civil laws, they are 
free. | | 
It follows from hence, that princes who live not among 
themſelves under civil laws, are not free; they are govern- 
ed by force; they may continually force, or be forced, 
From hence it follows, that treaties made by force, are as 
obligatory as thoſe made by free conſent. When we who 
live under civil laws, are, contrary to law, conſtrained to 
enter into a contract, we may by the aſliſtance of the law, 
recover from the effects of violence: but a prince, who is 
always in that ſtate in which he forces or is forced, can- 
not complain of a treaty which he has been obliged by vio- 
lence to enter into, This would be to complain of his na- 
tural (tate; it would ſeem as if he would be a prince with 
reſpe& to other princes, and as if other princes ſhould ke 
lubje&s with reſpe& to him; that is, it would be contrary 
io the nature of things. * 
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CHAP. XXI, 


That we ſhould not decide by political laws, things aulich 
belong to the law of nations. | 


OLITICAL laws, demand that every man be ſub. 
je& to the criminal and civil courts of the country 
where he reſides, and to the cenſure of the ſovereign, 
The law of nations requires, that princes ſhall ſend 
ambaſſadors; and a reaſon drawn from the nature of thing 
does not permit theſe ambaſſadors to depend either on the 
ſovereign to whom they are ſent, or on his tribunals, They 
are the voice of the prince who ſends them, and this yoice 
ought to be free; no obſtacle ſhould hinder the execution 
of their office: they may frequently offend, becauſe they 
ſpeak for a man entirely independent; they might be 
wrongfully accuſed of crimes if they were liable to be pu- 
niſhed for crimes; if they could be arreſted for debts, theſe 
might be forged. Thus a prince who has naturally a bold 
and enterpriſing ſpirit, would ſpeak by the mouth of a man 
who had every thing to fear, We mult then be guided, 
with reſpe& to ambaſſadors, by reaſons drawn from the lay 
of nations, and not by thoſe derived from political lay, 
But if they make an ill uſe of their repreſentative charac- 
ter, a (top may be put to it by ſending them back, They 
may even be accuſed before their maſter, who by this 
means becomes either their judge or their accomplice, 


CHAP. XXI. 
The unhappy ſlate of the Inca Athualpa. 


HE principles we have juſt been eſtabliſhing, were 
| Bu violated by the Spaniards. The Ynca Athu- 
alpa (a) could only be tried by the law of nations; they 
tried him by political and civil laws; they accuſed him for 
putting to death ſome of his own ſubjects, for having many 
wives, &c. and to fill up the meaſure of their ſtupidity, 
they condemned him, not by the political and civil Jaws 
of his own country, but by the political and civil laws of 
theirs, | 


2) See Garcellaſſo de la Vega. 
(2) £6 CHAP, 
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CHAP. XXIII 

That when, by ſome circumſtance, the political law be* 
comes defiructive to the ſlate, wwe ought to decide by 
fuch a political law as will preſerve it, which ſome- 
times becomes a law of nations. 


HEN that political law which has eſtabliſhed in the 
kingdom a certain order of ſucceſhon, becomes de- 
ſtructive to the body politic for whoſe ſake it was eſtabli- 
ſhed, there is not the leaſt room to doubt but another po- 
litical law may be made to change this order; and ſo far 
would this law) be from oppoſing the firſt, it would in the 
main be entirely conformable to it, ſince both would de- 
pend on this principle, that, THE SAFETY OF THE PEQ= 
PLE Is THE SUPREME LAW, 
have ſaid “ that a great ſtate becoming acceſſory to 
| another, is itſelf weakened, and even weakens the princi- 
pal, We know that it is for the intereſt of the ſtate to 
have the ſupreme magiſtrate, within itſelf, that the public 
revenues be well adminiſtered, that its ſpecie be not ſent 
abroad to enrich another country. It is of importance, 
that he who is to govern, has not imbibed foreign maxims: 
Theſe are leſs agreeable than thoſe already eſtabliſhed, 
Belides, men have an extravagant fondneſs for their own 
laws and cuſtoms: Theſe conſtitute the happineſs of every 
community; and as we learn from the hiſtories of all na- 
tions, are rarely changed without violent commotions, and 
a great effuſion of blood. | 
It follows from hence, thatif a great ſtate has to its 
heir the poſſeſſor of a great ſtate, the firſt may reaſonably 
exclude him, becauſe a change in the order of ſucceſſion 
mult be of ſervice to both ſtates, Thus a law of Ruſſia 
made in the beginning of the reign of Elizabeth, moſt wiſe- 
ly excluded from the poſſeſſion of the crown, every heir 
Who poſſeſſed another monarchy; thus the law of Portugal 
aſqualifies every ſtranger who lays claim to the crown by 
night of blood, | | 
But if a nation may exclude, it may with greater reaſon 
be allowed a right to oblige a prince to renounce. If the 
B, 9. ch. 17 & ſeq. g 
| people 
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people fear that a certain marriage will be attended yith 
ſuch conſequences, as ſhall rob the nation of its dependence, 
or diſmember ſome of its provinces, it may very juſtly ob. 
lige the contractors and their deſcendants to renounce 20 
right over them; while he who renounces, and thoſe ty 
whoſe prejudice he renounces, have the leſs reaſon to com- 
plain, as the ſtate might originally have made a law to er. 
clade them, 1691 


CH AP. XXIV. 


That the regulations of the Police are of a different claſ 
from other civil laws, 


HERE are criminals, whom the magiſtrate puniſhes, 

there are others whom he reclaims. The firſt are 

ſubject to the power of the law, the others to his auths- 

rity: thoſe are cut off from ſociety; theſe they oblige 
to live according to the rules of ſociety. 

In the exerciſe of the Police, it is rather the magiſtrate 
who puniſhes than the law; in the ſentence paſt on crime, 
it is rather the law which puniſhes than the magiltrate, 
The buſineſs of the Police conſiſts of affairs which ariſe e. 
very inſtant, and are commonly of a trifling nature: then 
is then but little need of formalities, The actions of the 
Police are quick, they are exerciſed over things which te. 
turn every day; it would be therefore improper for it to 
inflict ſevere puniſhments. It is continually employed a. 
bout minute particulars; great examples are therefore not 
deſigned for its purpoſe, It is governed rather by regv 
lations than laws; thoſe who are ſubject to its juriſdifior 
are inceſſantly under the eye of the magiſtrate; it is there- 
fore the fault of the magiſtrate if they fall into excel 
Thus we ought not to confound a flagrant violation cf tir 
laws, with a ſimple breach of the Police; theſe things &. 
of a different order. | | 

From hence it follows, that the laws of that Italian f , 
public, where bearing fire-arms is puniſhed as a capi 
crime, and where it is not more fatal to make an ill uſe oi 
them, than to carry them, is not agrecable to the nature 0 
things. | 

+ Venice, 


ſt 
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It follows moreover, that the applauded action of that 
emperor, who cauſed a baker to be empaled whom he found 
vilty of a fraud, was the action of a ſultan, who knew 
rot how to be juſt, without committing an outrage on 

juſtice, Os 


CHAP. XXV. 


That awe ſhould not follow the general diſpoſitions of the 
civil law, in things which ought to be ſubjedt to par- 
ticular rules drawn from their own nature. 


Sita good law, that all civil obligations paſſed between 

ſailors in a ſhip in the courſe of a voyage ſhould be 
null? Francis Pirard (a) tells us, that in his time it was 
not obſerved by the Portugueſe tho? it was by the French. 
Men who are together only for a ſhort time; who have 
no wants, ſince they are provided for by the prince, who 
have only one object in view, that of their voyage; who are 
vo longer in ſociety, but are only the inhabitants of a ſhip, 
ought not to contract obligations that were never intro- 
duced, but to ſupport the burthen of civil ſociety. 

In the ſame ſpirit was the law of the Rhodians, made at 
atime when they always followed the coaſts; it ordained 
that thoſe who during a tempeſt ſtaid in a veſſel, ſhould have 
ſup and cargo, and thoſe who quitted it ſhould have no- 
thing, | 


(a) Chap. 14, p. 12. 
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BOOK XxvII. 
Of the origin and revolutions of the Ry. 


man laws on ſucceſſions. 


CHAP, I. 
Of the Roman laws on ſucceſſions, 


HIS affair derives its eſtabliſhment from the moſt 
diſtant antiquity; and to penetrate to its foundation, 
permit me to ſearch among the firſt laws of the Romany, 
for what, I believe, nobody yet has been ſo happy as to 
diſcover. 

We know that Romulus (a) divided the land of his lit 
tle kingdom among his ſubjects; it ſeems to me, that fron 
hence the laws of Rome on ſucceſſions were derived. 

The law of the diviſion of lands made it neceſſary that 
the property of one family ſhould not paſs into another: 
from hence it followed, that there were but two orders of 
heirs eſtabliihed by law , the children and all the de- 
ſcendants that were not emancipated, but lived under the 
power of the father, whom they called /uz heredes ot hi 
natural heirs: and in their default, the neareſt relations 
the male ſide, whom they called Agnati. 

It followed likewiſe, that the relations on the female 
fide whom they called Cægnati, ought not to ſucceed; they 
would have conveyed the eſtate into another family, which 
was not allowed, 

From thence alſo it fo lowed, that the children ought not 
to ſucceed to the mother, nor the mother to her children; 
for this might carry the eſtate of one family into another, 
Thus we ſee them excluded (b) by the law of the twelve 
tables; it called none to the ſucceſſion but the Agnati, and 
there was no agnation between the ſon and the mother, 


* Aſt ſi inteſtato moritur cui ſuus hæres nec extabit, agnatus pros 
mus familiam habeto. Fragment of the law of the twelve tables in 
Ulpian, the laſt title. 

(a) Dioniſ. Halicar, Lib. 2. c. (b) See the Frag of Ulpian, y 
3. Plutarch, compariſon between 8. tit. 26, Inſt, tit. 3. in proc 
Numa and Lycurgus, mio ad S. C. Tertullianum. *. 


But it was indifferent whether the /uzus heres, or, in de- 
fault of ſuch, the neareſt by agnation, was male or female; 
becauſe, as the relations on the mother's ſide could not 
ſucceed, tho' a woman who was an heireſs ſhould happen 
to marry, yet the eſtate always returned into the family 
from whence it came. On this account the law of the 
twelve tables does not diſtinguiſh, whether the perſon (a) 
who ſucceeded was male or female. | 

This was the cauſe, that tho' the grandchildren by the 
ſon ſuccceded-to the grandfather, the grandchildren by the 
daughter-did not ſucceed; for, to prevent the eſtate trom 
paſſing into another family, the 4gnati were preferred be- 
fore them, Hence the daughter, and not her (b) children, 
{ucceeded to the father. 

Thus amongſt the primitive Romans the women ſuc- 
ceeded, when this was agreeable to the law of the diviſion of 
lands; and they did not ſucceed when this law might ſuffer 
by it. 

"Such were the laws of ſueceſſion among the primitive 
Romans; and as theſe had a natural dependance on the con- 
ſtitution, and were derived from the diviſion of lands, it is 
eaſy to perceive that they had not a foreign original, and 
were not of the number of thoſe brought into the republic 
by the deputies ſent into the cities of Greece. 

Dionyſins Harlicarnaſſeus (c) tells us, that Servius Tul- 
los finding the laws of Romulus and Numa on the diviſion 
of lands aboliſhed, he reſtored them, and made new ones, 
to give the old a greater weight, We cannot therefore 
doubt, but that the laws we have been ſpeaking of, made 
in conſequence of this diviſion, were the work of theſe 
| three Roman legiſlators. 

The order of ſucceſſion having been eſtabliſhed in conſe- 
quence of a political law, no citizen was allowed to break 

- ia upon it by his private will; that is, in the ſirſt ages of 

Rome, he had not the power of making a teſtament, Yet 

it would have been hard to deprive him, in his laſt mo- 


„wents, of the friendly commerce of kind and beneſiceat 
actions. 


(s) Paulus; lib, 4. ſent. tit. s (b) Inſt. tit lib. 3. F. 
| $3. 18 (e) Lib, 4. p. 276. | 
: Vo. II. _” They 
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They therefore found a method of reconciling, in this 


reſpect, the laws with the deſires of the individual, He 
was permitted to diſpoſe of his ſubſtance in an aſſembly of 


the people, and thus every teſtament was in ſome ſort, an 
act of the legiſlative power. 

The law of the twelve tables permitted the perſon who 
made his will, to chuſe which citizen he pleaſed for his 
heir. The reaſon that induced the Roman laws fo (tridtly 
to reftraia the nuniber of thoſe who might ſucceed ab ix- 
zeſtato, was the law of the diviſion of lands; and the rea- 
{on why they extended ſo widely the power of the teſtator, 
was, that as the father might {zl + his children, he might 
with greater reaſon deprive them of his ſubſtance. Theſe 
were therefore different effects, ſince they flowed from dif- 
ferent principles; and ſuch is, in this reſpect, the ſpirit of 
the Roman laws, | 

The ancicat laws of Athens did not permit a citizen to 
make a will, Solon (a) permitted it, with an exception to 


thoſe who had children: and the legiſlators of Rome, fl. 


led with the idea of paternal power, permitted the making 
a will even to the prejudice of their children, It mult be 
confeſſed, that the ancient laws of Athens, were more con- 
diltent than thoſe of Rome. The indefinite permiſſion of 
making a will, which had been granted to the Romans, 
ruined by little and little the political regulation, on the di- 
viſions of lands: it was the principal thing that introduced 
the fatal difference between riches and poverty; many 
thares were united in the ſame perſon ; ſome citizens had 
:00 much, and a multitude of others had nothing. Thus 
the people being continually deprived of their ſhares, were 
inceſſantly calling out for a new diſtribution of lands, They 
demanded it in an age when the frugality, the parſimony, 
and the poverty of the Romans were their diſtinguiſhing 
characteriſtic; as well as at a time when their luxury vas 
decome ſtill more aſtoniſhing. | 
Teſtaments being properly a law made in the affembly 
of the people, thoſe who were in the army were thereby 


+ Dionyſius Halicarnaſſeus proves by a law of Numa, that the law 
which permitted a father to ſell his ſon three times, was made by Ro- 
mulus, and not by the Decemvirs. Lib, 2. 

Scr Plutarch, life of Solon. 


deprived 
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deprived of a teſtamentary power. The people therefors 
gave the ſoldiers the privilege “ of making before their 
companions, the diſpoſitions which 4 ſhould have been made 
before them. 

The great aſſembly of the people met but twice a year; 
beſides, both the people and the affairs brought before 
them were increaſed: they therefore judged it convenient 
to permit all the citizens io make their 4 will before ſome 
Roman citizens of ripe age, who were to repreſent the 
body of the people: they took five (a) citizens, before 
whom the inheritor (b) purchaſed his family, that is, his 
inheritance, of the teſtator; another citizen brought a pair 
of ſcales to-weigh the value; for the Romans |, as yet had. 
no money. 

To all appearance theſe five citizens were to repreſert 
the five claſſes of the people; and they ſet no value on the 
ſixth, as being compoſed of men who had no property. 

We ought not to ſay, with Juſtinian, that theſe ſales 
were merely imaginary; they became, indeed, imaginary 
in time, but were not ſo originally. Moſt of the laws 
which afterwards regulated wills, were built on the reality 
of theſe ſales: we find ſufficient proof of this in the frag- 
ments of Ulpian (c). The deaf, the dumb, the prodigal, 
could not make a will; the deaf, becauſe he could not 
hear the words of the buyer of the inheritance ; the dumb, 
becauſe he could not pronounce the terms of nomination; 
the prodigal, becauſe as he was excluded from the manage- 
ment of all affairs, he could not fell. his inheritance. I a- 
mit any further examples. 

Wills being made in the aſſembly. of the people, were 
rather the acts of political than of civil laws, a public 


This teſtament, called in procinctu, was different from that which 
they calied military, which was eſtabliſhed only by the conſtitutions af 
the emperors. Leg. 1. ff. de milit. teſt, This was one of the artifices by 
which they cajoled the ſoldiers. ; 

+ This teſtament was net in writing, and it was without formality 
ſine libra & tabulis, as Cicero ſays lib. i. de Oratore. 

} Inſtitut, lib, ii tit. 10. F. 1. Aulus Gellius, lib. xv. cap. 27. They 
ealled this form of teſtament per xs & libra. 

| T. Livy, lib. iv. nondum argentum ugnatum erat. He ſpeaks, 
of the time of the ſiege of Veii, 

() Ulpian, tit. 10 S. 2. 10. 

(b) Theoph, Inſt. lib. ii. tit. (e) Tit. 20. F. 13. 

Q 2 rather 


ed nor dilinherited his ſon, he did an injury to his grandſon, 
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rather than a private right ; from whence it followed that 
the father, while his fon was under his authority, could not 
give him leave to make a will, 
Wills, among moſt nations, are not ſubje& to greater 
formalities than ordinary contracts: becauſe both the one 
and the other are only expreſhons of the will of him who 
makes the contract, and both are equally a private right, 
But, among the Romans, where teſtaments were derived 
from the public law,, they were attended with much prea- 
ter formalities (a), than other affairs; and this is [til] the 
caſe in thoſe provinces of France which are goyerned by the 
Roman law, | 
Teſtaments being, as Thave ſaid, a law of the people, 
they ought to be made with the force of a command, and 
in ſuch terms as are called direct and imperative *. Hence 
a rule was formed, that they could neither give nor tranſ- 
mit an inheritance, without making uſe of the imperative 
words: from whence it followed, that they might very 
juſtly in certain caſes make a ſubſtitution +; and ordain, 
that the inheritance ſhould paſs to another heir; but that 
they could never make a fiduciary bequelt f, that is, charge 
any one in terms of intreaty to reſtore an- inheritance, or a 
part of an inheritance, to another. 
When the father neither inſtituted his ſon his heir, nor 
diſinherited him, the will was annulled; but it was valid, 
though he did not diſinherit his daughter, nor inſtitute her 
his heireſs. The reaſon is plain: when he neither inſtitut- 


who might have ſucceeded ab inte/tato to his father; but 
in neither inſtituting nor diſinheriting his daughter, he did 
no injury to his daughter's children, who could not ſucceed 
ab inteſtato to their mother ||, becauſe they were neither 
ſui heredes, nor agnatli, 


* Let Titius be my heir, 

+ Vulgar, pupillary, and exemplary. 

t Auguſtus, for particular. reaſons, firſt began to authoriſe the fda- 
ciary bequeſt, which in the Roman law was called fidei commulun, 
Inſtit. lib. ii. tit. 23. in prœmio. | 

Ad liberos matris inteſtatæ hæreditas, L. 12, Tab. non pertinc- 
bat, quia fœminæ ſuos hæredes non habent, Ulpian Fragm. tit, 3% 


70 
a) Inſat, lib, ii, tit. 10. $. 1, 
8 The 
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The laws of the ancient Romans concerning ſucceſſions 
being formed with the ſame ſpirit which dictated the diviſi- 
on of lands, did not ſufſiciently reſtrain the riches of women; 
by this means a door was left open to luxury, which is al- 
ways inſeparable from this ſort of riches. Between the 
ſecond and third punic war, they began to perceive the 
evil, and made the Voconian * law, but as they were in- 
duced to this by the moſt important conſiderations, more- 
over as but few monuments have reached us that take notice 
of this law, and as it has hitherto been ſpoken of in a moſt 
confuſed manner, I ſhall endeavour to clear it up. - 

Cicero has preſerved a fragment, which forbids the in- 
ſinuting a woman an +. heireſs, whether ſhe was married or 
unmarried. | 
The epitome of Livy, where he ſpeaks of this law, ſays 
+ no more: it appears from (a) Cicero and St. Auguſtin(b), 
that the daughter though an only child was comprehen- f 
ded in the prohibition. 1 

Cato the elder (c) contributed all in his power, to get 
this law paſſed. Aulus Gellius cites a fragment (d) of a x 
ſpeech, which he made on this occaſion. By preventing 1 
the ſucceſſion of women, his intent was to take away the 
ſource of luxury: as by undertaking the defence of the 
Oppian law, be intended to put a ſtop to luxury itſelf. 

In the inſtitutes of Juſtinian (e) and Theophilus (f), 
mention is made of a chapter of the Voconian law, which 
limits the power of bequeathing, In reading theſe au- 
thors, every body would imagine that this chapter was 
made to preyent the inheritance from. being ſo exhauſted 
by legacies, as to make it unworthy of the heir's accep- 
tance, But this was not the. ſpirit of the. Voconian law. 
We have juſt ſeen, that they had in view the hindering. 


It was propoſed by Quintus Voconius, tribune of the people. See 
Cicero's ſecond oration againſt Verres, In the Fpitome of T. Livy. 
lib. xli, we ſhould read Voconius, inſtead of Volumnius. 

f Sanxiit ne quis hæredem virginem neve mulicrem faceret. 
Cirero's ſecond Oration againſt Verres. 

Legem tulit, ne quis hæredem mulierem inſtitueret, lib. xli. 

(a) Second Oration againſt (d) L. xvii. chap, 6. 

Veries, (e) Inſtit lib. iu tit, 22. 
b Of the city of God, lib. iii. (t) lbidem, 
% Epitome of Livy, lib. xl:. 


Q 3. women 
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women from inheriting an eſtate. The article of this law, 
which ſet bounds to the power of bequeathing, entered in- 
to this view: for if people had been poſſeſſed of the li 
berty to bequeath as as much as they pleaſed, the women 
might have received as legacies, what they could not re- 
ccive by ſucceſſion, 

The Voconian law was made to hinder the women from 
growing too wealthy; for this end it was neceſlary to de- 
prive them of large inheritances, and not of ſuch as could 
not give riſe to luxury. Thus we find in Cicero (a), that 
women were rendered incapable of ſucceeding to none but 
thoſe who were rated high in the cenſor's books “. 

The civil wars were the deſtruction of an infinite number 
of citizens. Under Auguſtus, Rome was almoſt deſerted: 
it was neceſſary to repeople it. They made the Papian laws, 
which omitted nothing that could enourage (b) the citizens 
to marry, and procreate children. One of the principal 
means was to increaſe , in favour of thoſe who gave into 
the views of the law, the hopes of being heirs, and to 
diminiſh the hopes of thoſe who refuſed; and as the Vo- 
conion law had rendered women 1ncapable of ſucceeding, 
the Papian law, in certain caſes, diſpenſed with this pro- 
hibition, | 

Women (c), eſpecially thoſe who had children, were 
rendered capable of receiving in virtue of the will of thar 
huſbands; they even might, when they had children, re- 
ceive in virtue of the will of ſtrangers. All this was in di- 
rect oppoſition to the regulations of the Voconian law: and 
yet it is remarkable, that the ſpirit of this law was not en- 
tirely abandoned. For example, the Papian law which 
permitted a man who had one child f to receive an entire 


Qui cenſus eſſet, which Dio explains of him who had a hundred 
thouſand, that is, of him who had the firſt cenſus, as we may ſee in 
Livy, lib. i and Dionyſuis Halicarnaſſeus. : 

+ The fame difference occurs in ſeveral regulations of the Papun 
law. See the ? ragments of Ulpian, $* 4, 5, & 6, 

4 Quod tibi filtolus, vel fülia naſcitur ex me | 

Jura Parentis habes, propter me ſcriberis hæres, 
| | Juvenal Sat. 9. 

(a) Second oration againſt Book xxiii. Ch. 22422: . 
Verres. (e) See Fragm, of Ulpiau. tit. 

{b) Sce what has been ſaid in. 15. $. 16, 

inheritance 
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jcheritance by the will of a ſtranger, granted the ſame fa- 
your to the wife only when ſhe had three children (a). 

It muſt be remarked, that the Papian law did not ren- 
der the women who had three children, capable of ſucceed- 
ing, except in virtue of the will of ſtrangers; and that 
with reſpe& to the ſucceſſion of relations, it left the antient 
Jaws, and particularly the (b) Voconian, in all their force. 
But this did not long ſubſiſt. 

Rome, corrupted by the riches of every nation, had 
changed her manners; the putting a ſtop to the luxury of 
women was no longer minded. Aulus Gellius, who lived 
under (c) Adrian, tells us, that in his time the Voconian 
law was almoſt aboliſhed; it was buried under the opulence 
of the city. Thus we find in the ſentences of Paulus (d) 
who lived under Niger, and in the fragments of Ulpian (e), 
who was in the time of Alexander Seyerus, that the ſiſters 
on the father's fide might ſucceed, and that none but the 
relations of a more diſtant degree were in the caſe of thoſe 
prohibited by the Voconian Jaw. 

We find (f) by the proceedings of Verres, that the 
prætors extended, or reſtrained the Voconian law at plea» 
ſure, The ancient laws of Rome began to be thought ſe- 


vere, The prætors, moved by nothing but reaſons of 


equity, moderation, and decorum, enervated all theſe 
laws. This is becauſe the great advantages reſulting from 
laws lie often cloſely concealed, while the little inconye- 
viencies that attend them are moſt ſenſibly felt. 

We have ſeen that by the ancient laws of Rome mothers 


had no ſhare in the inheritance of their children, The 


Voconian law afforded a new reaſon for their. excluſion. 
Bot the emperor Claudius gave the mother the ſucceſſion of 
her children as a conſolation for their loſs, The Tertul- 
lan ſenatus-conſultum, made under Adrian *, gave it them 


*-That is the Emperor Pius, who changed his name to that of A. 

tran by adoption. | | | © | 
(a) dee Law. 6. C. Theod. (c) Lib, xx - cap. I. 

de bonis proſeriptorum. & Dio. (d) Lib. iv. tit. 8. F. 3. 

lth, Iv. See the Fragm. of Ulpian, (e) Tit, 26. F. 6. 

ut, laſt, $. 6, and tit 29. H. 3. (t) Cicero, ſecond Oration a- 
b) Fragm, Ulpian. tit, 16, $, gainſt Verres, f 

. Sozomenus, lib. i, cap. 6. 


when 


—. 


1 


7 
or. 
1 
ki. 

$1 + 
iN 
+ 
ot 
4 
\þ 
>: 
4 

* 


— bs. 1 
—— 
ST. - 


— 
— 


—— — — 
— EIS Bo 


138 "THE SPIRIT B. xxyy 


when they had- three children, if free women, or four, if 
they were freed women. It is evident, that this decree 
of the ſenate, was only an extenſion of the Papian law, 
which in the ſame caſe had granted to women the inheri. 
tances left them by ſtrangers. At length Juſtinian (a) 
granted them the ſucceſſion independently of the number gf 
their children. 

The ſame cauſes, which had debilitated the law that 
prevented the ſucceſſion of women, ſubverted that by de- 
grees which had limited the ſucceſhon of the relations of 
the woman's ſide. Theſe laws were extremely conform. 
able to the ſpirit of a good republic, where they ought to 
have ſuch an influence, as to prevent this fex from taking 
a pride in luxury, in riches, or in the hopes of obtaining 
riches. On the contrary, the luxury of a monarchy ren- 
dering marriage expenſive and coſtly, it ought to be there 
encouraged, both by the riches which women may beſtoy, 
and by hope of the inheritances it is in their power to 
procure. Thus when monarchy was eſtabliſhed at Rome, 
the whole ſyſtem of ſueceſſions was changed. The pre- 
tors called the relations of the woman's fide in default of 
thoſe of the male ſide, though by the ancient laws, the rela- 
tions of the womans fide were never called. The Orphitian 
ſenatus. conſultum called children to the ſucceſſion of their 
mother; and the emperors Valentinian (b). Theodoſus, 
and Arcadius, called the grand - children by the daughter 
to the ſucceſſion of the grand - father. In ſhort the emper- 
or ſuſtinian (c) left not the leaſt veſtige of the ancient right 
of ſucceſhons: he eſtabliſhed three orders of heirs, the de · 
ſcendants, the aſcendants, and the collaterals, without any 
diſtinction between the males and females, between the re- 
lations on the woman's- ſide, and thoſe on the male ſide, 
and abrogated all of this kind, which were till in force: 
he believed that he followed nature even in deviating from 
what he called the embarraſſments of the ancient juril- 
_ prudence, 


(a) Lib. ii Cod, de jure libe- legitimis hæredibus · ; | 
roram, Inſtit tit. 3. §. 4. de (e) L. xiv, Cod de ſuis & le- 
de ſenatus conſult. | gitimis hxredibus, & Nov. 115, 
0d) Lib. ix. Cod: de ſuis & & 1173 X 
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BOOK XXVIN. 


Of the origin and revolutions of the civil 
laws among the French. 


In nova fert animus mutaias dicere formas 


Corpora Ow1iD METAMN, 
GH. I.. 
Diferent character of the laws of the ſeveral people of 
Germany, 


FTER the Franks had quitted their country, they 

made a compilement of the Salic laws, with the aſ- 
ſtance of * the ſages of their own nation, The tribe of 
the Ripuarian Franks having joined itſelf under Clovis (a) 
to that of the Salians, preſerved its own cuſtoms; and 
7irdoric (b) king of Auſtraſia ordered them to be reduced 
into writing. He collected likewiſe (c) the cuſtoms of 
thoſe Bavarians and Germans who were dependent on his 
kingdom. For Germany having been weakened by the 
mizration of ſuch a multitude of people, the Franks, after 
conquering all before them, turned back their victorious 
ams, and extended their dominion into the foreſts of their 
nceſtors, Very likely the Thuringian Code ꝶ was given 
by the ſame Theodoric, ſince the Thuringians were alſo his 
ſlubjets. As the Friſians were ſubdued by Charles Mar- 
tl and Pepin, their + law cannot be prior to thoſe princes. 
Charlemagne, the ſirſt that reduced the Saxons, gave them 
the Jaw (till extant; and we need only read theſe two laſt 
des, to be convinced they came from the hands of con- 
Querors, As ſoon as the Viſigoths, the Burgundians, and 


dee the prologue to the Salic law, Mr. Leibnitz ſays, in his trea- 
ut of the origin of the Franks, that this law was made before the 
tn of Clovis : but it could net be before the Franks had quitted 
vermany, tor they did not at that time underſtand the Latin tongue, 

Lex Angiiorum Werinorum, hoe eſt Thuringorum. 

They did not know how to write. 

a) See Gregory of Tours, Salic law. 

(bd) See the prologue to the law (c) Ibid, 
i the Bayarians and that to the | 


the 
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the Lombards, had founded their reſpective kingdoms, 
they reduced their laws into writing, not with an intent of 
obliging the vanquiſhed nations to conform to their cuſtoms, 
but with a deſign of ſollowing them themſelves. 

There is an admirable ſimplicity in the Salic and Ripuaria 
laws, as well as in thoſe of the Alemans, Bavarians, Thy. 
ringians, and Friſians. They breathe an original rudeneſ,, 
and a ſpirit which no change or corruption of manners had 
weakened. They received but very few alterations, be. 
cauſe all thoſe people, except the Franks, remained in 


foundation of a great part of the empire; ſo that they had 
none but German laws. The ſame cannot be ſaid of the 
laws of the Viſigoths, of the Lombards and Burgundians; 
their charcter altered conſiderably from the great change 
which happened in the character of thoſe people, who bad 
ſettled in their new habitations. 

The kingdom of the Burgundians did not laſt long e- 
nough to admit of great changes in the Jaws of the con- 
quering nation. Gundebald and Sigiſmond, who colleded 
their cuſtoms, were almoſt the laſt. of their kings. The 
laws of the Lombards received additions rather than chan- 
ges. The laws of Rotharis were followed by thoſe of 
Grimoaldus, Luitprandus, Rachis,, and Aſtulphus ; but 
did not aſſume a new form, It was not ſo with the laws 
of the Viſigoths *; their kings new-moulded them, and 
had them alſo. new-moulded by the clergy. 

The kings indeed of the firſt race truck out of (a) the dali 
and Ripuarian laws, whatever was abſolutely inconſiſtent 
with Chriſtianity ; but left the main.part untouched. This 
cannot be ſaid of the laws of the-Viligoths. 

The laws of the Burgundians, and eſpecially thoſe of the 
Viſigoths, admitted of corporal puniſhments: Theſe were 


They were made by Euric, and amended by Leovipildus. dee 
Iſidorus's chronicle. Chaindaſuinthus and Receſſuinthus reformed 
them, Egigas ordered the code now extant to be made, and commu" 
oned biſhops for that purpoſe; nevertheleſs, the laws of band 
thus and Receſſuinthus were preſerved, as appears by the ſixch counci 
of Toledo. 5 : , 

(a) See the prologug to the law of the Bavarians. 


not 
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not tolerated by the Salic and Ripuarian laws; they 
preſerved their character much better. 

The Burgundians and Viſigoths, whoſe provinces were 
greatly expoſed, endeavoured to conciliate the affections of 
the ancient inhabitants, and to give them the moſt imparti- 


| civil laws (a); but as the kings of the Franks had eſta- 


liſhed their power, they had no ſuch (b) conſiderations. 

The Saxons, who lived under the dominion of the Franks, 
were of an intractable temper, and prone to revolt. Hence 
we find in their (c) laws the ſeverities of a conqueror, 
which are not to be met with in the other codes of the laws 
of the Barbarians, 

We ſee the ſpirit of the German laws in the pecuniary 
puniſhments, and the ſpirit of a conqueror in thoſe of an 
afllictive nature. | 

The crimes they commit in their own country are ſub- 
ject to corporal puniſhment; and the ſpirit of the German 
laws is followed only in the pnniſhment of crimes commit- 
ted beyond the extent of their own territory. 


no mercy, and they are refuſed even the aſylum of 
churches. 

The biſhops had an immenſe authority at the court of 
the Viſigoth kings; the molt important affairs being debat- 
ed in councils. All the maxims, principles, and views of 
the preſent inquiſition, are owing to the code of the Viſi- 
goths; and the monks have only copied againſt the Jews, 
the laws ſormerly enacted by biſhops. 

In other reſpects the laws of Gundebald for the Burgun- 
dians ſcem pretty judicious; and thoſe of Rotharis, and of 
the other Lombard princes, are ſtill more ſo. But the 
laws of the Viſigoths, thoſe, for inſtance, of Receſuin- 
thus, Chaindaſuinthus, and Egigas, are puerile, ridicu- 
loue, and fooliſh; they attain not their end; they are 


* We finda few only in Childebert's decree. 

(a) See the prologue to the and the code of the Viſigoths. 
code of the Burgundians, and the (b) See lower down che 3: 
code itſelf, eſpecially the 12th tit. (e) See ch. 2. $8, and 9. & 
9. 5. and tit. 38, See alſo Gre- ch. 4. § 2, & 5. 
day of Tours, book 3, chap. 33. 


ſtuft 


They are plainly told, that their crimes ſhall meet with 
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ſtuft with rhetoric, and void of ſenſe, frivolous in the ſub 
ſtance, and bombaſtic in the (tile, | 


HA P. II. 
That the laws of the barbarians avere all perſonal, 


1 S a diſtinguiſhing character of theſe laws of the har. 
barians, that they were not confined to a certain 
diſtrict; the Frank was tried by the law of the Franks, 
the Aleman by the law of the Alemans, the Burgundia 
by that of the Burgundians, the Roman by the Roman 
law: nay, fo far were the conquerors in thoſe days from 
reducing their laws to an uniform ſyſtem or body, that they 
did not even think of becoming legiſlators to the people 
they had conquered, 

The original of this J find in the manners of the Ger. 
man people. Theſe nations were parted aſunder by mar 
ſhes, lakes and foreſts; and Czfar (a) obſerves, they 
were fond of ſuch ſeparations. Their dread of the R:- 
mans brought about their reunion; and yet each individul 
among theſe mixt people was ſtill to be tried by the eltabliſ- 
cd cuſtoms of his own nation, Each people apart was free 
and independent, and when they came to be intermixt, the 
independency {ſtill continued; the country was common, 
and the government peculiar; the territory the ſame, and 
the nations different. The ſpirit of perſonal laws prevai- 
ed therefore among theſe people before ever they ſet out 
from their own homes, and they carried it with them into 
their conqueſts. | | 

We find this cuſtom eſtabliſhed in the formula's of Mar- 
culfus (b), in the codes of the laws of the barbarians, but 
chiefly in the law of the Ripuarians (c), and in the decrees 
of the kings of the firſt race (d), from whence the capitu- 
Jaries made on that ſubje& in the ſecond (e) race were de- 
rived. The children (f) followed the law of their fathe!, 


(a) De bello Gallico, lb. vi. 4. ib. in fine. 
(b) Lib, 1. formul. 8. (e) Capitul. added to the 1: 
(ei Ch. z.. | of the Lombards hb. 1. tit. 25 
(d) That of Clotarius in the cap. 71. lib. il. fit, 41. cep. 7. 
wear 569, in the edition of the & tit, lvi. cap. 1. & 2+ 
Capitulairs of Baluſius. Fo i. art, (f) Ibid, lid, ü. tit. 5. 


the 
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the wife (a) that of the huſband, the widow (b) came back 


to her own original law, and the freedman (c) was under 
that of his patron. Beſides, every man could make choice 
of what laws he pleaſed; but the conſtitution of (d) Lo- 
tharius I, required this choice ſnould be made public. 


CH AP. III. 


Capital difference between the Salic laws, and theſe of the 
Viſigoths aud Burgundians, 


F have already obferved, that the laws of the Bur- 

gundians and Viſigoths were impartial 3 not ſo the 
Salic law, for it eſtabliſhed between the Franks and Ro- 
mans the moſt mortitying diſtinctions. When a Frank, 
1 Barbarian, or one living under the Salic law happened to 
be killed, a compoſition of 200 ſols was to be paid to his 
relations (e); only 190 upon the killing of a Roman poſ-— 
{or *, and'no more than 45 for a Roman tributary, The 
compolition for the murder of one of the king's vaſſals, if a 
Frank T. was 600 ſols; if a Roman, though the king's 
ovelt J, only 300 . The Salic law made therefore a 
cruel diſtinction between the Frank and Roman lord, and 
the Frank and Roman commoner. 

Farther, if a number of people were got together to af 
fault a Frank in his houſe (f), and he happened to be kil- 
led, the Salic law ordained a compoſition of 6c0 ſols; bur 
if a Roman or a freedman + was aſſaulted, only half that 
compoſition, By the fame law (g), if a Roman put a Frank 


Qui res in pago ubi remanet proprias habet, Selig law. tit. 4.4. 4. 
25. Sec alloy. 7. a 

+ Qui in truſte dominica eſt. Ibid, tit. 41. $. 4. 

di Romanus homo conviva repis fucrit. Ibid. $. 6, 

} The principal Romans followed the court, as may be {en by the 
„nes of ſeveral biſhops, who were there educated; there were harcly 
any but Romans that knew how to write, 

t+ TI idus, whoſe condition was better than that ofa bondman. Law 
„che Alemans, chap, os. 


— - — — 
” — —— ——— 


(a) Ibid. hb wi tit 5. bards lib. ii tit 57, 
5 (b Ibid chap ii. (e) Salle law, tit, xliv, g. 1. 
; (e) Thid; lib ut. tit 35. c. 2. (f Ibid tit, 45. 


(4, In che law of the Lom- (8) Tit. 35. S. 3. & 4 
he N 
vor. II. R 


ware oe wo nie > — 


— 


— 
—U—  — . — 


— — 
— > a 


of miſchief ! The Franks, the friends of the Romans, they 


Ab. ii. 
(e) The Abbe du Bos. 
fas 
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in irons, he was liable to a compoſition of 30 ſols; but if 
a Frank had thus uſed a Roman, he paid only 15. A Frank 
ſtript by a Roman was entitled to a compoſition of 4: 
ſols, and a Roman ſtript by a Frank, received enly 30. 
Such unequal treatment muſt needs have been very grievous 
to a Roman, 

And yet a celebrated author (c), forms a ſyſtem of 
the eſtabliſhment of the Franks in Gaul, on a ſuppoſition 
that they were the beſt friends of the Romans. The Franks 
then the beſt friends of the Romans, they who did, and 
they who ſuffered || from, the Romans ſuch an infinite deal 


who after ſubduing them by their arms oppreſſed them in 
cold blood by their laws! They were exaclly the friends 
of the Romans, as the Tartars who conquered China, were 
the friends of the Chineſe, | 

If ſome Catholic biſhops thought fit to make uſe of the 
Franks in deltroying the Arian kings, does it follow, that 
they had a deſire of living under thoſe barbarous people? 
And can we from hence conclude, that the Franks had 
any particular regard for the Romans? I ſhould draw quite 
different conſequences: the leſs the Franks had to fear 
from the Romans, the leſs indulgence they had for them, 

The Abbe du Bos has conſulted but indifferent autho— 
rities for his hiſtory, ſuch as poets and orators: works of 
parade and oſtentation are improper foundations for building 


ſyſtems. 


H. 
In what manner the Roman law came ie de off in the 
country ſubje@ to the Franks, and preſerved in that ſub 
ject to the Goths and Burgundians, 


HAT has been above ſaid will throw ſome light 
upon other things, which have hitherto been 1n- 

yolved in great obſcurity. 
The country at this day called France, was, under the 
fr race, governed by the Roman law, or the Theodo- 


4 


| Witneſs the expedition of Arbogaſtes in Gregory of Tours, Hiſt, 
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fan code, and by the different laws of the Barbarians *, 
who ſettled in thoſe parts. 

In the country fubject to the Franks, the Salic law was 
eſtabliſhed for the Franks, and the + Theodoſian code for 
the Romans. In that ſubje& to the Viſigoths, a compile- 
ment of the Theodoſian code, made by order of Alaric | 
regulated difputes among the Romans; the national cuſtoms 
which Euric h cauſed to be reduced into writing, detern in- 
ed thoſe among the Viſigoths. But how comes it, ſome 
will ſay, that the Salic laws gained almoſt a general autho- 
rity in the country of the Franks, and the Roman law gra- 
dually declined; whilſt in the juriſdiction of the Viſigoths 
the Roman law ſpread itſelf, and obtained at laſt a general 
ſway ? 

My anſwer is, that the Roman law came to be diſuſed 
among the Franks, becauſe of the great advantages accru- 
ing from being a Frank, a Barbarian f, or a perion living 
under the Salic law; every one in that caſe teadily quitting 
the Roman to live under the Salic law. The Þ+ clergy a- 
lone retained it, as a change would be of no advantage to 
them, The difference of conditions and ranks conſiſted 
only in the largeneſs of the compoſitions, as I ſhall ſhew in 
another place, Now *#* particular laws allowed the clergy 
as fayourable compoſitions, as thoſe of the Franks; for 


The Franks, Viſigoths, and Burgundians. 
7 It was ſiniſhed in 438 
| The 2oth year of the reign of this prince, and pub'iſhed two years 
after by Anian, as appears by the preface to that code. 
$ the year 504 of the Spaniſh æra, the Chronicle of Iſidorus. 
| Francum, aut Barbarum, aut kominem qui Salica lege vivit. Sa- 
lic law, tit 44 F. 1. 
According to the Roman law under which the chureh lives, as is. 
Cid 1. the law of the Ripuarians, tit 58. f. 1. Sec alſo the number- 


eis authorities on this head produced by Du Cange, under the word : 


Lex Romana. 
** See the Capitularics added to the Salic law in Lindembrock, at 


the end of that law, and the different codes of the laws of the Baiba- 


nans, concerning the privileges of ccclelialtics in this reſpect, See al- 
lo the letter of Charlemagne to luis {on Vepin king of Italy, in the year 
807, in the edition ot Baluzius, tom. 1. pag 462. where it is ſaid, 
that an eccleclia(tic ſhould receive a triple compoliticn; and the Col- 


eQtion ot the Capitularies, lib. 5. art. 302. tom. 1. Edition of Ba- 
Alus. 


KR 2 which 
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which reaſon they retained the Roman law. This law 
brought no hardſhips upon them; and in other reſpe&s it 
was propereſt for them, as it was the work of Chriſtian em- 
perors, 

On the other hand, in the patrimony of the Viſigoths, 
as the Viſigoch law (a) gave no civil advantages to the Vi. 
ligoths over the Romans, the latter had no reaſon to dif- 
continue living under their own law, in order to live under 
another, They retained therefore their own laws, with. 
out adopting thole of the Viſigoths. 

This is {till further confirmed, in proportion as we pro- 
ceed. The law of Gundebals was extremely impartial, 
not favouring the Burgundians more than the Romans, It 
appears by the preamble to that law, that it was made for 
the Burgundians, and to regulate the diſputes which might 
ariſe betwecen them, and the Romans; and in this laſt cafe 
the judges were equally divided of a fide, This was ne- 
ceſſary for particular reaſons, drawn from the political re-. 
gulations of thoſe times F, The Roman law was continued 
in Borgundy, in order to repulate the diſputes of Romans 
among theſcives. The latter had no inducemont to cit 
their own law, as in the country of the Franks; and the 
rather as the Sanc law was not eſtabliſhed in Burgundy, as 
appears by the famous letter which 4725bard wrote ty 
Lewis the Pizus, 

Agobard (b) deſired that prince to eſtabliſh the Salic las 
in Burgundy; conſequently it had not been eſtabi:ihed there 
at that time. Thus the Roman law did, and ſtill docs fub- 
fit in ſo many provinces, which formerly depended on is 
kingdom. 

Ihe Roman and Gothic laws continued likewiſe in the 
country of the eſtabliſhment of the Goths ; where the Sali 
law was never received. When Pepin and Charles Har- 
tel expelled the Saracens, the towns and provinces, which 
ſubmitted to theſe princes , petitioned for a conunuance 
of their own laws, and obtained it: this, in Pite of the 


Of this I ſhall ſpeak in another place. B. 30. ch. 6. 7,8 and 9. 

+ Catel, Hilt. of Languedoc produces to the purpoſe a chrovicie ot 

the year 759 Franci Narbonam obtident, datoque ſacramento Gothis, 
(a) Sce that law, v) Agob. opera, 

viages 
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uſives of thoſe times when all laws were perſonal, ſoon 
made the Roman law to be conlidered as a ical and terri- 
torial law in thoſe countries. 

1 his appears by the edict of Charles the Bald, given at 
piſtes in the year 864, which “ dittinguiſhes the countries 
where Caules were decided by the Roman law, from where 
it was otnerwiſe | 

Ihe edict of Piſtes ſhews two things; one that there 
were Countries where Cauſes were decided by the Roman 
law, and others where they were not; and the other, that 
thoſe countries where the Roman law obtained, were pre 
ciſely (c) the fame where it is (hill followed at this very 
day, as appears by the ſame edict; Thus the diſtinction. 
of the provinces of France, under cuſtom, and thoſe under 
written law, was already eſtabliſhed at the time of the e- 
dict of Piſtes. | 

I have obſerved, that in the beginning of the monarchy, 
all laws were perſonal: and thus when the edict of Piſtes 
diſtinguiſhes the countries of the Roman law, from thoſe which 
were not; the meaning is, that in countries which were not 
of the Roman law, ſuch a multitude of people had choſen to 
live under ſome or other of the laws of the Barbarians, that 
there were ſcarce any who would live under the Roman law; 
and that in the countries of the Roman law there were few 
who would chuſe to live under the laws of the Barbarians, 

I am not ignorant, that what is here advanced will be 
reckoned new; but if the things I aſſert be true, ſurely 
they are very ancient. After all, what great matter is it, 
whether they come from me, from the Yale/ius's or from 
the Bignons ? 


ut ſi eivĩtatem traderent partibus Pipini, permitterent ess legem ſham 
habere: Quo facto Gothi Saracenos occiderunt, & civitatem partibus 
Pipini reddiderunt. 

In illa terra in qua judicia ſecundum legem Romanam terminan- 
tur, ſecundum ipſum legem judicetur; & in illa terra in qua. &c. Art. 
15 See alſo Art. 20. —— x 

(e) See Art. 12 & 16. of the bona, &c. 

«Ct of Piſtes in Cayilono, in Nare 
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A 
The ſame ſubject continued. 


/ 
HE law of Gundebald ſubſiſted a long time among 
the Burgundians, in conjunction with the Roman 
law: it was (till in uſe under Lewis the Pious, as Agobard's 
letter plainly evinces, In ike manner, tho' the edi of 
Piſtes calls the country occupied by the Viſigoths the coun- 
try of the Roman law, yet the Jaw of the Viſigoths was al- 
ways in force there; as appears by the ſynod of Troyes 
held under Lenos the Stammerer, in the year 878, that 
is ſourteen years after the edict of Piſtes. 

In proceſs of time the Gothick and Burgundian laws fell 
into diſuſe even in their own country; which was owing to 
thoſe general cauſes that every where diſpelled the perlonal 
laws of the Barbarians, 


CH A P. VI. 


Flow the Roman /aw kept its ground in the demeſue of 
the Lombards, 


VERY thing pives way now to my principles. The 
| law of the Lombards was impartial, and the Romans 
were under no temptation to quit their own for it, The 
motive that prevailed with the Romans under the Franks to 
make choice of the Salic law, did not take place in Italy; 
tence the Roman law maintained itſelf there together with 
that of the Lombards. 

It even fell out, that the latter gave way to the Ro- 
man law, and ceaſed to be the law of the ruling nation; 
and though it continued to be that of the principal nobility, 
yet the greateſt part of the cities formed themſelves into 
republics, and the nobility mouldered away of themſelves, 
or were deſtroyed *, The citizens of the new republics 
had no inclination to adopt a law, which eſtabliſhed the 
cuſtom of judiciary combats, and whoſe inſtitutions retained 
much of the cuſtoms and uſages of chivalry. As the clergy 


see what Machiavel ſays of the ruin of the ancient nobility of 
Florence. | 
of 


of thoſe days, a clergy even then ſo powerful in Italy, li- 
ved almoſt all under the Roman law, the number of thoſe, 
who followed the law of the Lombards, mult have daily 
diminiſhed. | | 

Beſides, the law of the Lombards had not that. majeſty 
of the Roman law, which revived to Italy the idea of her 
aniverſal dominion; neither had it that extent, The law 
of the Lombards and the Roman Jaw could be then of no 
other uſe than to furniſh out ſtatutes for thoſe cities that 
were erected into republics, Now which could better fur- 
nih them, the Jaw of the Lombards that determined on 
ſome particular caſes, or the Roman law which embraced 
them all ? 


CHAP, VII. 
How the Roman law came to be laſt in Spain. 


HINGS happened otherwiſe in Spain. The law of 
the Viſigoths prevailed, and the Roman law was loſt. 
Chaindaſuir thus F and Recefſſuinthus || proſcribed the Ro- 
man laws, and even forbad citing them in their courts of 
judicature. Neceſſuinthus was likewiſe author * of the law 
which took off the prohibition of marriages between the 
Goths and Romans. Itis evident, that theſe two laws 
had the ſame ſpirit: this king wanted to remove the prin- 
cipal cauſes of ſeparation, which ſubſiſted between the 
Goths and the Romans. Now it was thought, that no- 
ting made a wider ſeparation than the prohibition of 
ir.termarriages, and the liberty of living under different 
laws, | 
But though the kings of the Viſigoths had proſcribed the 
Roman law, it ſtill ſubſiſted in the demeſnes they poſſeſſed 
in South Gaul Theſe countries being diſtant from the 
centre of the monarchy, lived in a ſtate of grear independ- 
ence, We ſee from the hiſtory of Yamba, who aſcended 
the throne in 672, that the natives of the country were 


+ He began to reign in the year 642. 


| We will no longer be harraſ'ed cither by foreign or by the Ro- 


wan laws Law of the Viſizoths, lib ii. tit. 1. 9 9 and 10. 
* Ut tam Gotho remanam, quam Romano gotham matrimonio I- 
«at ſociari. Law of the Viſigoths, lib, Yi. tit, 1. chap. 1. 


become 
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become the prevailing party f. Hence the Roman lau had 

ater authority, a e Gothic leſs, The au h | pg 
neither ſuited their muices, nor their actual ſituat jt 
was pollible too that the people adhered obſtinate 14 the 
Roman law, becauſe they had annexed to it the ic of 
liberty Beſides, the laws of Chaindaſuin'' i, nj gf 
Receſſuinthus, contained mo't ſævere regulations again the 
Jews; but theſe Jews had a vait de of power iu South 
Gaul. The author of the hiftury of kg Yamba calls theſe 
provinces the - brothel of the Jews. Vnen tne Saracens 


invaded theſe provinces, it was by invitation; and why could 


have given it but the Jews or the Romans? The Goths were 
the firſt that were oppreſſed, becauſe they were the 1uling 
nation, We ſee in Procopius “ that during their calamiicy 
they withdrew out of Narbonne Gaul into Spain, Doubt— 
leſs under this misfortune, they took refuge in theſe pro. 
vinces of Spain, which ſtill held out; and the number of 
thoſe, who in South Gaul lived under the law of the vil. 
goths, was thereby greatly diminiſhed. 


CHAP. VIII. 
A falſe Capitulary. 


ID not that wretched compiler Benedichut Levi 
attempt to transform this Viſigoth eltabliſhment, 


which prohibited the uſe of the Roman law, into a capitu 


lary (a), aſcribed ſince to Charlemagne? He made of this 
particular law a general one, as if he intended to extermi - 
nate the Roman law throughout the univerſe. 


+ The revolt of theſe provinces was a general defection, as appears 
by the judgment which is in the ſequel of the hi1ory, Paulus and his. 
adherents were Romans, they. were even favoured by the biſhops, 
Vamba dared not put to death the ſcditious whom he had conquered, 
The author of the hiltory calls Narbonne Gaul the nurlery of treache 
? 0 
£ Gothi, qui cladi ſuperfuerant, ex Galia cum. uxo ibus liberiſque 
egreſſi, in Hiſpaniam ad Teudim jam palam tyrannum ſe receperunt, 
De Bello Gothorum, lib 1 cap. 13. 

(a) Capitularies lib. vi. cap, of Baluzius pag, 1021. 

269. of the year 1613. edition 
CHAP, 
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E HAP. IX. 


In abhat manner the Codes of Barbarian Iawr, and the 


Capitularies came to be bot. 


HE Salic, the Ripuarian, Burgundian, and Viſtgoth 
laws, came by degrees to be diſuſed among the 
French, in the following manner. 

As hefs were become hereditary, and arriere-fiefs ex- 
tended, many uſages were introduced, to which theſe laws 
were no longer applicable. Their ſpirit indeed was pre— 
ſerred, which was to regulate moſt diſputes by fines. But 


as the value of money was, doubtleſs, ſubject to change, 


the fines were allo changed; and we ſce ſeveral charters *, 


where the lords fixed the fines, that were payable in their 


petty courts. Thus the ſpirit of the law was followed, 
vithout following the law itfclf. | 
Beſides, as France was divided into a number of petty 


briſhips, which acknowledged rather a feudal than a po- 


lincat dependence, it was very difficult for only one law to 
be authoriſed. In fact, it would bc impoſſible to ſee it ob- 
ſerved. The cuſtom no longer prevailed of ſending extra- 
ordinary Þ officers into the Provinces, to inſpect into the 
adminiltration of Jultice, and political affairs; it appears 
eren by the charters, that when new fiefs were eſtabliſhed, 
our kings diveſted themſelves of the right of ſending thoſe 
acer. Thus when almolt every thing was become a 
bcf, theſe oflicers could no longer be employed; there 
was uo longer a common law, becauſe no one could en— 
force the oblervance of it. | 

The zalic, Burguadian, and Viſigoth laws, were there- 
fore extremely neglected at the end of the ſecond race, 
and at the beginning of the third they were ſcarce ever 
mentioned, | 

Under the frſt and ſecond race, the nation was often 
alembled ; that is, the lords and biſhops; the commons 
vere not yet thought on. In theſe aflemblies attempts 
vere made to regulate the clergy, a body which formed 


M. de la Thaumaſſier has collected many of them, Sec, for in- 
Zance, chap 61, 66, and others, 
Nun Dominici. 


itfelf, 


glected “ thoſe Jaws of reformation, where they themſelves 
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itſelf, if J may ſo ſpeak, under the conquerors, and e. 
ſtabliſhed its prerogatives. The laws made in theſe af. 
femblies are what we call the capitularies. Hence four 
things enſued; the laws of fiefs were eſtabliſhed, and ; 
great part of the church revenues was adminiſtered by the 
laws of fiefs; the clergy made a wider feparation, and ne. 


were not the only reformers ; a collection F was made of 
the canons of councils and of the decretals of popes ; and 
theſe laws the clergy received as coming from a purer 
ſource, Ever ſince the erection of the grand ficfs, our 
kings, as we have already obſerved, had no longer any de- 
puties in the provinces to enforce the obſervance of their 
laws: and hence it is, that under the third race we find no 
more mention made of capitularies, 


CHAP FX. 
The ſame ſubjed continued. 


EVERAL capitularies were added to the law of the 
Lombards, as well as to the Salic and Bavarian Jaws, 
The reaſon of this has been a matter of enquiry; but it 
muſt be ſought for in the thing itſelf. There were ſeveral 
ſorts of capitularies. Some had relation to political govern- 
ment, others to economical, molt of them to ecclet1allical 
polity, and ſome few to civil government, Thoſe of the 
laſt ſpecies were added to the civil law, that is, to the 
perſonal laws of each nation; for which reaſon iris {aid in 
the capitularies, that there is nothing ſtipulated (a) therein 


Let not the biſhops, ſays Charles the Bald, in the eapitulary cf 
844 art 8. under pretence of the authority of making canons, oppoſe 
this conſtitution or neg ect the obſervance of it. It ſeems he alrcacy 

forcſaw the fall thereof. | 

+ In the collection of canons, a vaſt number of the dccretals of 
popes were inſerted; there were very e in the ancient colicetivn, 
Dionyſius Exiguns put a great many into his: but that of Iſidorus Mer: 
cator was ſtuffed with genuine and ſpurious decretals The old col- 
lection was in uſe in France till Charlemagne. This prince receive 
from the hands of Pope Adrian |. the collection of Dionyſus Exiguns, and 
cauſed it to be accepted, The collection of Iſidorus Mercator appeared 
in France about the reign of Charlemagne; people grew paſſiouate) 
fond of it: to this ſucceeded what we now call the courſe of canon la. 

(a) See the edict of Piſtes, art. 20, 

contrary 


contrary to the Roman law. In effect, thoſe capitularies 
regarding economical, eccleſiaſtical, or political govern- 


ment, had no relation to that law; and «hoſe concerning 


civil government had reference only to the laws of the bar- 
barous people, which were explained, amended, enlarged 
or abridged, But the adding of theſe capitularies to the 

rſonal laws, occaſioned, I imagine, the negle& of the 
very body of the capitularies themſelves : in times of igno- 


rance, the abridgment of a work often cauſes the loſs of 
the work itſelf. 


CHAP. XI. 


Other cauſes of the diſuſe of the codes of Barbarian laws, 
as well as of the Roman law, and of the capilularies. 


HEN the German nations ſubdued the Roman em- 
pire, they learnt the uſe of writing; and, in imi- 
uon of the Romans, they wrote down their own uſages*, 
and digeſted them into codes The unhappy reigns which 
followed that of Charlemagne, the invaſions of the Normans, 
and the civil wars, plunged the conquering nations again 
into the darkneſs out of which they had emerged : reading 
and writing were quite neglected. Hence it is, that in 
France and Germany the written laws of the Barbarians, as 
well as the Roman law, and the capitularies, fell into obli- 
von, The uſe of writing was better preſerved in Italy, 
where reigned the popes and the Greek emperors, where 
there were flouriſhing cities, and almoſt the only commerce 
that was carried on in thoſe days. To this neighbour- 
hood of Italy it was owing that the Roman law was better 
preſerved in the provinces of Gaul, formerly ſubje& to the 
Goths and the Burgundians; and ſo much the more as this 
law was there a territorial law, and a kind of privilege. It 
1s probable that the diſuſe of the Viſigoth laws in Spain pro- 
ceeded from the want of writing; and by the fall of fo 
many laws, cuſtoms were every where eſtabliſhed. 


This is expreſly ſet down in ſome preambles to theſe codes: we 
even find in the laws of the Saxons and Friſians different regulations, 
cording to the different diſtricts, To theſe uſages were added ſome 
particular regulations, according to the exigency of circumſtances; ſuch 
"re the ſevere laws againſt the Saxons, 

Perſonal 


[ 


Perſonal laws fell to the ground. Compoſitions, and uh t 
they called Freda *, were regulated more by cuſtom 4 
by the text of theſe laws. Thus, as in the eſtabliſhmer; 
of the monarchy, they had paſſed from German cuſtong 
to written laws; ſome ages after, they came back from 
written laws to unwritten cuſtoms, 


G. HAP. XII. 
Of lacal cuſtoms. Revolution of the laws of” barbar 


nations, as well as of the Roman law, 


Y ſeveral monuments it appears that there were loc! 
cultoms, as early as the brit ard ſecond race, We 
find mention made of the cuſtom of the place (a), of the 
ancient uſage (b). of the cuſtom (c), of the laws (d), ard 
of the cu/t91275, It has been the opinion of ſome author, 
that what went by the name of cuſtoms were the laws of 
the barbarous nations, and what had the appellation of lay 
was the Roman Jaw. This cannot poſſibly be. King he. 
pin (e) ordained, that wherever there ſhould happen to be 
no law, cultom ſhould be complied with; but that it ſhould 
never be preferred to the law. Now, to pretend that the 
Roman law was preferred to the codes of the laws of the 
Barbarians, is ſubverting all monuments of antiquity, and 
eſpecially thoſe codes of Barbarian Jaws that conltantly at 
firm the contrary. | 
co far were the laws of the barbarous nations from be- 
ing thoſe cuſtoms, that it was theſe very laws, as perſonal 
inſtitutions, that introduced them, The Salic law, for 
inſlance, was a perſonal law; but generally, or almoſt 
yenerally, in places inhabited by the Salian Franks, this 
Salic law, how perſonal ſoever, became in reſpect to thoſe 
Salian Franks, a territorial Jaw, and was perſonal only in 
regard to thoſe Franks that lived elſewhere, Now, i 
ſeveral Burgundians, Alemans, or even Romans, ſhould 


* Of this I ſhall ſpeak elſewhere, 
(a) Preface to Marculius's For- book ii. tit. 4r. $. 6, 


mulæ d) Life of S Leger. 
(b Law of the Lombards, (e) Law of the Lombarcs 
book ii. tit. 88 F. 3. book ii. tit. 41. $. 6. 


(e) Law of the Lombards, 
haßt 


—y 
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have happened to have frequent diſputes, in a place where 
the Salic law was territorial, they muſt have been determi— 
ned by the laws of thoſe people; and a great number of 
determinations agrecable to ſome of thoſe Jaws mult have 
introduced new cuſtoms into the country, This explains 
extremely well the conſtitution of Pepin, Tt was natural 
that thole cuſtoms ſhould affect even the Franks, who 
lived on the ſpot, in caſes not decided by the Salic law ; 
but it was not natural, that they ſhould prevail over the 
Salic law itſelf, 

Thus there were in each place an eſtabliſhed law, and 


received cuſtoms which ſerved as a ſupplement to that Jaw 


when they did not contradict it. 

They might even happen to ſupply a law that was no 
way territorial; and to continue the ſame example, if a 
Burgundian was judged by the law of his own nation, in a 
place where the Salic Jaw was territorial, and the caſe hap- 
pened not to be explicitely mentioned in the very text of 
this law, there is no manner of doubt but judgment would 
have: been paſſed upon him according to the cultum of the 
place. | 

In the reign of king Pepin, the cuſtoms then eſtabliſhed 
had not the ſame force as the laws; but it was not Jong 
before the laws gave way to the cuſtoms, And as new res 
gulations are gencral remedies that imply a preſent evil, it 
may well be imagined that as early as Pepin's time, they 
began to prefer the cuſtoms to the eſlabliſhed Jaws, 

hat has been ſaid ſufficiently explains the marner in 
which the Ronan law began ſo very carly to become territo- 
rial, as may be ſeen in the edict of Piſtes; and how the 


Gothic law continued ſtill in force, as appears by the fv. 


nod of Troycs (a) abovementioned. The Roman was be- 
come the general perſonal Jaw, and the Gothic the particu» 
ler perſonal law; conſequently the Roman law was ter- 
ritorial. But how came it, ſome will aſk, that the Pere 
lonal laws of the Barbarians fell every where into diſuſe, 
wile the Roman. was continued as a territorial law in the 


Viſigoth and Burpundian provinces ? I anſwer, that even 


tie Roman law had very near the ſame fate as the other 


a dee Chap 5. 
Vor. II. 8 pet ſona 


— 


bi 
i 


206 THE SPIRIT B. xxvil. 


perſonal laws: otherwiſe we ſhould (till have the Theodo- 
ſian code in thoſe provinces where the Roman law was ter- 
ritorial, whereas we have the laws of Juſtinian. Thoſe 
provinces retained ſcarce any thing more than the name of 
the country under the Roman or written law, than the na- 
tural affection which people have for their laws, eſpecially 
when they conſider them as privileges, and a few regulation; 
of the Roman law which were not yet forgotten. This was 
however ſufficient to produce ſuch an effect, that when [u- 
ſtinian's compilement appeared, it was received in the pro- 
vinces of the Gothic and Burgundian demeſne as a written 
law, whereas it was received only as written reaſon in the 
ancient demeſne of the Franks. 


CHAP, XIII. 


Diſerence betaueen the Salic law or that of the Salian Franks, 
and that of the Ripuarian Franks and other barbaris 
nations, 


HE Salic law did not allow of the cuſtom of negative 
proofs ; that is, if a perſon brought a demand or 
charge againſt another, he was obliged by the Salic law to 
prove it, and it was not ſufficient for the accuſed to deny 
it; Which is agreeable to the laws of almoſt all the nations 
in the univerſe, 

The Jaw of the Ripuarian Franks had quite a different 
ſpirit *; it was contented with negative proofs, and the 
perſon againſt whom a demand or accuſation was brought, 
might clear himſelf in moſt caſes, by ſwearing in conjundtis 
on with a certain number of witneſſes that he had not com- 
mitted the crime laid to his charge. The number (a) of 
witneſſes who were obliged to ſwear, increaſed in propor- 
tion to the importance of the affair ; ſometimes it mounted 
to (b) ſeventy-two, The laws of tbe Alemans, Bavarians, 
Thuringians, Friſians, Saxons, Lombards, and Burgun- 
dians, were formed on the ſame plan as thoſe of the R- 
puarians. | 


* This relates to what Tacitus ſays, that the Germans had cem. 
mon cuſtoms. and particular cuſtoms- | 
(a) Law of the Ripuarians, tit, (b) Ibid, tit, 17, 12, and 1). 
6, 7, 8, and others, : 


| 
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1 obſerved that the Salic Jaw did not allow of negative 
proofs, There was one * caſe however, in which they were 
allowed ; but even then they were not admitted alone, 
and without. the cencurrence of poſitive proofs. The 
plaintiff (a) cauſed witneſſes to be heard, in order to 
ground his action; the defendant produced allo witneſſes 
of his ſide 3 and the judge was to come at the truth by 
comparing theſe teſtimonies, Þ This practice was vaſtly 
different from that of the Ripuarian, and other barbarous 
laws, where it was cuſtomary for the party accuſed, to 
clear himſelf by ſwearing he was not guilty, and by making 
his relations alſo ſwear that he had told the truth. Theſe 
laws could be ſuitable only to a people remarkable ſor their 
natural ſimplicity and candour; we ſhall fee preſently that 
the legiſlators were obliged to take proper methods to pic- 
deut their being abuſed. 


CHAP, XIV. 
Another difference, 


HE Salic law did not admit of the trial by combat; 
though it had been received by the Jaws of the Ri- 
puarians (b) and of almoſt all (c) the barbarous nations, 
To me it ſcems, that the law of combat was a natural con- 
ſequence, and a remedy of the law which eſtabliſhed ne- 
gative proofs, When an action was brought, and it ap- 
peared that the defendant was going to elude it unjuſtly by 
an oath, what other remedy was left to a warlike man , 
who ſaw himſelf upon the point of being confounded, than 
, to demand ſatisfaction for the wrong done to him; and 
eren for the attempt of perjury ? The Salic law, which 
did not allow of the cultom of negative proofs, neither 


* It was when an accuſation was brought againſt an Antruſtio, that 
is, the King's vatlal, who was ſuppoſed to be polictied of a greater de- 
gree of liberty, See tit, 76. of the Padctvs legis Salicæ. 

* According to che practice now ſollowed in England 

this ſpirit appears in the law of the Ripuarians. tit. $9. S. 4. 
and tit, 67. §. 5. and iu the Capitulary of Lewis the Pious, added to 
the law ot the Ripuarians in the year 805. art. 22. 

(a, See the 76th tit. of the 59. § 4. 

Pattus legis Salicz, (c) See the ncte | 
(b) Tit. 32, tit. 57, §. 2 tit. 
8 2 a allowed 


4 
| 
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allowed nor had any need of the trial by combat: but the 
laws of the Ripuarians (a) and of the other barbarous nati- 
ons *, who allowed the practice of negative proofs, were 
voliged to eſtabliſh the trial by combat. 

\\ hoſoever will pleaſe to examine the two famous regu- 
Jations | of Gundebald king of Burgundy concerning this 
ſubject, will find they are derived from the very nature of 
the thing. It was neceffary, according to the language of 
tac Barvarian laws, to reſcue the oath out of the hands of 
u perſon who was going to abule-it, 

Among the Lombards, the Jaw of Rotharis admitted of 
caſcs, in which a man who had made his defence by oath, 
ſnould not be ſuffered to undergo the fatigue of a duel, 
This caſtom ſpread itſelf further: (b) we ſhall fee preſent. 
ly the miſchicfs that aroſe from it, and how they were 
ooliged to return to the ancient practice, 


CHAT. AY. 


A reflection. 


De not pretend to deny, but that 1a the changes made 

in the code of the Barbarian Jaws, in the regulations 
added to that code, and in the body of the capitularies, it is 
poilivle to find ſome text, where in fact the trial by combat 
is not a conſequence of the negative proof Particular 
circumitances might in the courſe of many ages pive riſe 
to particular laws, 1 ſpeak only of the general ſpirit of 
the laws of the Germans, of their nature and origin; I 
{pcak of the ancient cuſtoms of thoſe people, that were 
either hinted at or eſtabliſhed by thoſe laws; and this is 
the ouly matter in queltion. 


The law of the Friſians, Lombards, Bavarians, Saxons, Thu- 
rinvians, and Burcundians, 

+ In the Jaw ot the Burgundians. tit. 8 F. 1. and 2, on criminal 
affairs; and tit. 45- which extends alfo to civil affairs See alſo the 
law of the Thuringians, tit. 1. §. 31 tit 7 F. 6, and tit 8; and 
the law of the Alemans, tit 89; the law of the Bavarians, tit $, 
chap. 2 F. 6. and chap, 3. $. I. and tit. 9, chap 4. H. 4. the law 

(a, SCC that lav. (bj See chap, 18, towards the 


end. | 
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CHAP, XVI. | 
Of the ordeal or trial & boiling water, eftabliſhed by the 


Salic law. 


HE Salic law * allowed of the ordeal or trial by 

boiling water; and as this trial was exceſſively 
cruel, the law (a) found an expedient to ſoften its rigour. 
It permitted the perſon who had been ſummoned to make 
the trial with boiling water, to ranſom his hand, with the 
conſent of the adverſe party. The accuſer, for a parti- 
cular ſum determined by the law, might be ſatisfied with 
the oath of a few witneſſes, declaring that the accuſed had 
not committed the crime, This was a particular caſe in 
which the Salic law admitted of the negative proof. 

This trial was a thing privately agreed upon, which the 
law permitted only, but did not ordain. The law gave a 
particular indemnity to the accuſer, who would allow the 
accuſed to make his defence by a negative proof: the 
plaintiff was at liberty to be ſatisfied with the oath of the de- 
fendant, as he was at liberty to forgive him the injury. 

The law (b) contrived a medium, that before ſentence 
paſſed, both parties, the one through fear of a terrible trial, 
the other for the ſake of a {mall indemnity, ſhould termi- 
rate their diſputes and put an end to their animoinies, 
'Tis plain, that when once this negative proof was over, 
nothing more was requifite ; and therefore that the practice 
of icgal duels could not be a conſequence of this particular 
regulation of the Salic law. | 


CHAP. XVII. 
Particular notions of our anceſtors, 


6 ys aſtoniſhing that our anceſtors ſhould reſt the 
honour, fortune, and life of the Subject, on things 
that depend leſs on reaſon than on hazard; and that they 


of the Friſians. tit 11. $ 3, and tit. 14 8 4 the law of the Lom- 
derds, book i. tit. 33 K 3. and tit. 35. C 1 and book ii life. 35. 
. 2 | 
TAs alſo ſome other laws of the Barbarians. 

(a) Tit, 56, (b) Ibid Tit, 56, 
8 2 ſnould 
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ſnould ioceſſantly make uſe of proofs incapable of convic— 
ing, and that had no manner ot connexion either with in— 
nocence or guilt, 

"The Germans who had never been ſubdued *, enjoyed 
an excelhive independence, Different families waged war+ 
with each other, to obtain ſatisfaction for murders; rob» 
beries, or affronts. This cuſlom was moderated by 
ſubjecting theſe hoſtilities to rules, it was ordained that 
they thould be no longer committed but by the direction 
and under the f eye of the magiſtrate» This was far pre- 
terable to a general licence of annoying cach other, 

As the Parks in their civil wars look upon the ſirſt victory 
as a deciſion of heaven in favour of the victor; ſo the in- 
habitants of Germany in their private quarrels conſidered 
the event of a combat as a decree of Providence ever atten- 
tive to puniſh the criminal or the uſurper. 

Tacitus informs us, that when one German nation inten- 
ded to declare war againſt another, they endeavoured to 
take ſome perſon prifoner whom they obliged to fight with 
one of their people, and by the event of this combat they 
judged of the ſucceſs of the war. A nation who believed that 
public quarrels could be regulated by a ſingle combat, might 
very well think that it was proper alſo for deciding the dil- 
putes of individuals. | 

Gundebald (a) king of Burgundy was the prince who 
gave the greate{t ſanction to the cuſtom of legal duels. The 
reuſon he gives for his ſanguinary law, is mentioned in his 
edict. It, lays he, in order to prevent our ſubjects from 
atteſting by oath what they are nat certain of, nay, what 
they know tobe falſe, Thus while the clergy (b) declared 
that an impious law which permitted combats; the Bur- 
pundian kings looked upon that as a ſacrilegious law which 
authoriled the taking of an oath, 


his appears by what Tacitus ſiys, Omnibus idem habitus. 

+ Vellcius Paterculus, lib ii. cap 118 ſays, that the Grmans 
decided all their diſputes by the ſword . 

t 3ce the codes of Barbarian laws, and in reſpect to leis ancient 
ticucs, Beaumanoir on the culiom of Beauvoiſis. 

(a) Law of the Burgundians, (b) Sce the Works of Agobard. 
chap. xiv, 

The 
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The trial by combat had ſome reaſon for it founded on 
experience. In a military nation, cowardice ſuppoſes other 
vices ; it is as an argument of a perſon's having reſiſted the 
principles of his education, of his being inſenfible of honour, 
and of having refuſed to be directed by thoſe maxims which 
rovern other men; it ſhews, that he neither fears their 
contempt, nor ſets any value upon their eſteem. Men of 
any tolerable ex traction ſeldom want either the dexterity 
requiſite to accompany ſtrength, or the ſtrength neceſſary 
to concur with courage; becauſe as they ſet a value upon 
honour, they are practiſed of courſe in things without 
which this honour cannot be obtained, Beſides, in a mili- 
tary nation, where ſtrength, courage, and proweſs are 
elleemed, crimes really odious are thoſe which ariſe from 
impolture, fincfle, and cunning, that is from cowardice. 

With regard to the trial by fire, after the party accuſed 
had put his hand on a hot iorn or in boiling water, they 
vrapt the hand in a bag and ſealed it up; if after three days 
there appeared no mark, he was acquitted, Is it not 
plain, that amongſt a people inured to the handling of arms, 
the impr eſſion made on a rough or callous ſkin by the hot 
ron, or by boiling water, could not be ſo great as to be 
teen three days afterwards? And if there appeared any 
mark, it ſhewed that the perſon who had undergone the 
tral was an effeminate fellow, Our peaſants handle hot 
iron with their callous hands as much as they pleaſe; and, 
with regard to the women, the hands of thoſe who worked 
bard, might be very well able to refiſt hot iron. The la- 
des * did not want cham:pions to defend their cauſe; and 
in a nation where there was no luxury, there was no mid- 
dic late. 

By the law of the (a) J huringians a woman accuſed of 
adultery was condemned to ti e trial by boiling water, only 
When there was no champion to defend her; and the law 
of the (b) Kipuzrians admits of this trial, only when a per- 


lon had no witneſſes to appear in his juſtification. Nowa 


See Beaumanoir cuſtom of Beauvoiſis, chap 1xi. See alſo the 


s of the Angli, chap. xiy, where the trial by boiling water is only 
a lidfidiary proof, 


(2, Tit. 14. (b) Chap. 31. 3 5. 
woman, 
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woman, that could not prevail upon any one relation to 
defend her cauſe, or a man that could net produce one 
fingle witneſs to atteſt his honeſty, were from thoſe very 
circumſtances ſufficiently convicted. 

I conclude therefore, that under the circumſtances of 
time in which the trial by combat and the trial by hot iron 
and boiling water obtained, there was ſuch an agreement 
between thoſe laws and .the manners of the people, that 
the laws were not ſo productive of injuſtice as they were in 
themſelves unjuſt, that the effects were more innocent 
than the cauſe, that they were more contrary to equity 
-_ prejudicial to its rights, more unreaſonable than tyrans 
nical. 


CHAP, XVIII. 


In what manner the cuſtom of judicial combats gained 
ground, 


| ROM Aporbad's letter to Lewis the Pious, it might 
be inferred, that the cuſtom of judicial combats was 
not eſtabliſhed among the Franks; for after having repre- 
ſented to this prince the abuſes of the Jaw of Gundebald, 
he deſires * that private diſputes ſhould be decided in bur- 
gundy by the law of the Franks. But as it is well known 
from other quarters, that the trial by combat prevailed at 
that time in France, this has been the cauſe of ſome per- 
plexity. However the difficulty may be ſolved by what 
have ſaid; the law of the Salian Franks did not allow of 
this kind of trial, and that of the Ripuarian Franks (a) did. 
But, notwithſtanding the clamours of the clergy, the 
cuſtom of judicial combats gained ground continually in 
France; and I ſhall make it appear prefently that the clergy 
themlelves were in great part the occaſion of it. : 
'Tis the law of the Lo nbards that furniſhes us with his 
proof. There has been long ſince a deteſtable cuſtom intro. 
duced, ſays the preamble to the conſtitution of (b) Otho 
II. This is, that if the title to an eſtate was ſaid to be 


Si placeret Domino noſtro ut eos transferret ad legem Francoſum. 
(a) See dus law, tit. 59, H. 4. (b) Law of the Loinbards, 

and tit. 67. f. 5. book ii, tit, 55, chap 34. * 
| Ale 


h „ ow „ f ar, PQ,  _ ea 
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falſe, the perſon who claimed under that title made oath 
upon the goſpels that it was genuine ; and without any fur- 
ther judgment he took poſſeſſion of the eſtate: ſo that 
they who would perjure themſelves, were ſure of gainiag 
their point. The emperor Otho 1. having cauſed himſelf 
to be crowned at Rome (a), at the very time that a coun- 
eil was held there under pope John XII. all the lords ® of 
Italy repreſented to the emperor the neceſſity of enacting a 
law to reform this horrid abuſe. The pope and the em- 
peror were of opinion, that the affair ſhould be referred to 
the council, which was to be ſhortly held at Ravenna, 
There the lords made the ſame repreſentations, and repeat- 
ed their inſtances; but the affair was put off once more un- 
der pretence of the abſence of particular perſons. When 
O1ho II. and Conrad 4 king of Burgundy arrived in Italy, 
they had a conference at Verona |, with the Italian lords**; 
and at their repeated remonſtranccs, the emperor with their 
wanimous conſent, made a law, that whenever there 
happened any diſputes about in!.eritances, and one of the 
parties inſiſted upon the legality of his title, and the other 
maintained its being falſe, the affair ſhould be decided by 
combat; that the ſame rule ſhould be oblerved in conteſts 
relating to fiefs; and that the clergy ſhould be ſubject to 
the ſame law, but ſhould fight by their champions Here 
| ve ſce that the nobility inſiſted on the trial by combat, be- 
cauſe of the inconveniency of the proof introduced by the 
cerpy; that notwithſtanding the clamours of this nobility, 
the nototiouſneſs or the abuſe which called out loudly for 
redreſs, and the authority of Otho who came into Italy to 
peak and act as maſter, (li}l the clergy held out in two 
councils ; in fine that the joint concurrence of the nobility 


Ab Italiv proceribus eſt proclamatum, ut impcrator ſundtus muta- 
awe, facinus indignum deſtruerct. Law of the Lomberds, book ii. 
tt, 5 5 chap. 34. f 

lt was held in the year 967, in the preſence of pope John XIII. 
and of Ue emperor (tho T. e 
, + 0th» the ſecond's uncle, ſon to Rodolphus, and king of Trans- 
rin Burgundy, 

n the year 988. . 

Thy Cum in hoe ab omnibus imperiales aures pullarentur. Law of 
he Lombards, book ii. tit. 55. Chap. 34. 

(2) The year 962. 
and 
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and princes baving obliged the clergy to ſubmit, the cuſtom 
of judicial combats muſt have been conſidered as a privileg, 
of the nobility, as a barrier againſt injuſtice, and as a ſecy. 
rity of property, and from that very moment this cuſton 
mult have gained ground. This was effected at a tine 
when the power of the emperors was great, and. that of 
the popes inconſiderable; at a time when the Otho's came 
to revive the dignity of the empire in Italy, 

I ſhall make one reflection which will corroborate what 
has been above ſaid, namely that the cuſtom of negative 
proofs produced that of judicial combat. The abuſe com. 
plained of to the Otho's, was that a perſon who was char. 
ged with having a falſe title to an eſtate, defended himſelf 
by a negative proof, declaring upon the goſpels it was not 
falſe. What was it they did to reform this abuſe ? They 
revived the cultom of judicial combats, 

I was in a hurry to ſpeak of the conſtitution of Otho ll, 
in order to give a clear idea of the diſputes berween the 
clergy and the Jaity of thoſe times. There had been in- 
deed a conſtitution of * Lotharius I. of an earlier date, 
who, upon the ſame complaints and diſputes, being defirous 
of ſecuring the juſt poſſeſſion of property, had ordained 
that the notary thould make oath that the deed or title was 
not forged; and if the notary ſhould happen to die, the 
witneſs ſhould be ſworn who had ſigned it, The enll 
however (till continued, till they were obliged at length to 
have recourſe to the remedy abovementioned, 

Before that time, I find, that in the general aſſemblies 
held by Charlemagne, the nation repreſented to him (a), 
that in the actual ſlate of things it was extremely difficult, 
but that either the accuſer or the accuſed mult fortwear 
themſelves; and that for this reaſon it was much better to 
revive the judicial combat; which was accordingly done. 

The uſage of judicial combats gained ground among the 
Burgundians, and that of the oath was limited. Among 
the Goths the laws of Chaindaſuinthus and Receſſuinthus 


* In the law of the Lombards, book ii. tit. 55 § 33 In the 
copy which Muratori made, uſe of, it is attributed to the emperor 
Guido, 


(a) In the Law of the Lombards book ii, tit. 55. $- 23. left 
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Lf: not the leaſt veſtige of the trial by combat; this cuſtom 
had been reſtrained by the clergy : But in proceſs of time“ 
thoſe people put a ſtop to the violence which they had ſuf- 
fred in this reſpect. | / 

The firlt kings of the Lombards gave a check to the (a) 
cuſtom of judicial combat. Charlemagne (b), Lewis the 
Pious, and the Otho's, made divers general conſtitutions, 
which we find inſerted in the laws of the Lombards, and 
14ded to the Salic laws, whereby the practice of legal duels, 
it firſt in criminal and afterwards in civil affairs, obtained 
greater extent. They knew not what to do. The ne- 
native proof by oath had its inconveniences ; that of legal 
duels had its inconveniences alſo ; hence they often changed 
according as the one or the other affected them molt, 

On the one hand the clergy were pleaſed to ſee, that 
in all ſecular affairs people were obliged to have recourſe 
tothe altars T; and on the other, a haughty nobility were 
fond of maintaining their rights by the ſword, 

would not have it inferred, that it was the clergy 
who introduced the cuſtom ſo much complained of by the 
nobility. This cuſtom was derived from the ſpirit of the 
Barbarian Jaws, and from the eſtabliſhment of negative 
proofs, But a practice that contributed to the impunity of 
fuch a number of criminals, having given ſome people reaſon 
to think that it was proper to make uſe of the ſanctity of 
the churches in order to ſtrike terror into the guilty, and 
to intimidate perjurers, the clergy maintained this uſage 
and the practice that attended it; for in other reſpects they 


* In palatio quoque, Bera comes Barcinonenſis, cum impeteretur a 
quodam Sunila, & infidelitas argueretur, cum eodem ſecundum legem 
propriam utpote quia uterque Gothus, erat, equeſtri prælio congreſſus 
lt & victus. I cannot recollect where I had this paſſage from. 

The judicial oaths were made at that time in the churches, and 
Guriug the firſt race of our kings there was a chapel ſet apart in the 
oyal palace, for the affairs that were to be thus decided, Sce the For- 
mula's of Marcultus, book i. chap. 38. The laws of the Ripuarians, 
bt. 59. § 4. tit, 65 §. 5. The hiſtory of Gregory of Tours, the 
Capitulary of the year 803. added to the Salic Jaw. 

(a) See in the law of the Lom- and 3. The regulations of Ro- 
bards, book i, tit. 4. and tit, 9. tharis: and in F. 15. that of 
9. 23, and book ii. tit. 35. §. Luitprandus. 

4 d 5, and tit. 55. §. I, 2. (b) Ibid, book ii. tit. 55. $. 23. 
Were 


were abſolutely averſe to negative, proofs. We find in 
Beaumanoir (a), that this kind of proof was never allowed 
in eccleſiaſtic courts; which contributed greatly without 
doubt to its ſuppreſſion, and to weaken in this reſpe& the 
regulation of the codes of the Barbarian laws. 

This will convince us more ſtrongly of the connexion 
between the uſage of negative proofs, and that of judicial 
combats, of which [ have ſaid ſo much. The lay-tribunals 
admitted of both; and both were rejected by the eccleſiaſti 
courts. I | 

In chuſing the trial by duel, the nation followed its mili. 
tary ſpirit; for while the trial by duel was eſtabliſhed a; 
a divine deciſion, the trials by the croſs, by cold or boiling 
water, which had been alſo regarded as divine deciſions, 
were aboliſhed. 

Charlemagne ordained, that if any differences hould ariſe 
between his children, they ſhould be terminated by the 
judgment of the croſs. Lewis the Pious “, confined this 
judgement to eccleſiaſtic affairs; his fon Lotharius abolih- 
ed it ia all cafes; nay he aboliſhed + even the trial by cold 
water, 

I do not pretend to ſay that at a time when ſo few uſages 
were univerſally received, theſe trials were not revived in 
{ome churches; eſpecially as they are mentioned in a char- 
ter (b) of Philip- Auguſtus: but I affirm they were very 
little uſed. Baumanoir (c), who lived at the time of 5. 
Lewis, a little after, enumerating the different kinds of 
trials, mentions that of judicial combat, but not a word of 
the others. 


HAK. XIX. 
A new reaſon of the diſuſe of the Salic and Roman laute 
| alſo of the Capitularies. 


Have already mentioned the reaſons that occaſioned 
the diſuſe of the Salic and Roman laws as alſo of the 


* We find his conſtitutions inſerted in the law of the Lombard 
and at the end of the Salic laws. p 
+ In a conſtitution inſerted in the law of the Lombards, book i. 
tit. 86. f 31. : 
(a; Chap 39. pag. 112. (e) Cuſtom of Beauvoiſis char. 
(b, In the yeor 1200. 39. 
| Capitulartes; 


Capitularies 3 here I ſhall add that the principal cauſe was 
the great extent given to judiciary combats. 

As the Salic laws did not admit of this cuſtom, they be · 
came in ſome meaſure uſeleſs, and fell into oblivion, In 
like manner the Roman laws, which alſo rejected this cu- 
tom, were laid alide; their whole Mention was then 
taken up in eſtabliſhing the law of judicial combats, and in 
forming a proper digelt of the ſeveral caſes that might hap- 
pen on thoſe occaſions, The regulations of the Capitula- 
ries became alſo of no manner of ſervice, Thus it is that 
ſuch a number of laws loſt all their authority, without our 
being able to tell the preciſe time it was loſt; they fell in- 
to oblivion, and we cannot find any others that were ſub{ti- 
tuted in their place. 

Such a nation had no need of written laws; hence its 
written laws might very eaſily fall into diſuſe, 

If there happe ned to be any diſputes between two par- 
ties, they had only to order a ſingle combat. For this no 
great knowledge or abilities were requiſite. 

All civil and criminal actions are reduced to facts. Ti- 
upon theſe facts they fought; and not only the ſubſtance of 
the affair, but likewiſe the incidents and imparlances were 
decided by combat, as Beaumanoir (a) obſerves, who pro- 
duces ſeveral inſtances. 

I find that towards the commencement of the third race 
the juriſprudence of thoſe times related entirely to perional 
quarrels, and was governed by the point of honour If 
the judge Was not obeyed, he infitied upon ſatis faction 
from the perſon that had contemned his authority, At 
Bourges, if (b) the provolt had ſummoned a perſon, and 
he refuſed to come, his way of procceding was to tell 
uim, * 7 ſent for thee, and thau ditiſi nat think it worth 
„ thy while to come; I demand therefore ſatisfattion for 
* this contempt.” Upon which they fought. | 


Lewis 
the Fat reformed this cuſtom (e). 


(a) Chap. 61. pag. 309 and in the year 1145. in the Collec- 


319 tion of Ordinances, 
(d) Charter of Lewis the Fat (c, ibid. 


or. . The 
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The cuſtom of legal duels prevailed (a) at Orleans, even 
in all demands of debt. Lewis the Young declared, that 
this cuſtom ſhould take place only when the demand ex- 
ceeded five ſous. This ordinance was a local law; for in 
St, Lewis's time (b) it was ſufficient that the value was 
more than twelve deniers Beaumanoir (c) heard a gen- 
tleman of the law affirm, that formerly there had been x 
bad cuſtom in France, of hiring a champion for a certain 
time to fight their battles in all cauſes. This ſhews, that 
the uſage of judiciary combats mult have had at that time x 
prodigious extent, ; 


CHAP KR. 
Origin of the point of honour, 


E meet with inexplicable enigma's in the codes of the 
laws of the Barbarians, The law of (d) the Fri- 
ſians allows only half a ſou in compoſition to a perſon that 
had been beaten with a ſtick; and yet for ever ſo ſmall a 
wound it allows more. By the Salic law, if a freeman 
gave three blows with a ſtick to another freeman he paid 
three ſous; if he drew blood, he was puniſhed as if he had 
wounded him with ſteel, and he paid fifteen ſous : thus the 
puniſhment was proportioned to the greatneſs of the wound, 
The law of the Lombards (e) eſtabliſhed different compoſi- 
tions for one, two, three, four blows; and ſo on. At pre- 
ſent a ſingle blow is equivalent to a hundred thouſand, 
The conſtitution of Charlemagne inſerted in the law (f) 
of the Lombards, ordains, that thoſe who were allowed the 
trial by combat, ſhould fight with baſtons. Perhaps this 
was out of regard to the clergy ; or probably, as the uſage 
of lepal duels gained ground, they wanted to render them 
jeſs ſanguinary, The capitulary * of Lewis the Pious al- 
lows the liberty of chuſing to fight either with the ſword or 


Added to the Salic law in 819. 


(a) Charter of Lewis the young (e) See the cuſtom of Beauvoi- 
in the year 1168. in the Collec- ſis, chap. 28. pag, 20% _ 
tion of Ordinances. (d) Additio fapientum Wille- 

(b) See Beaumangir, chap, 63, mar), tit. 5. 

PAY. 325. (e) Book i. tit. 6. $. 3. 


(F) Book il, tit, 5. 5 dale 
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baſton. In proceſs of time none but bondmen fought with 
the balton (a), 

Here I fee the firſt riſe and formation of the particular 
articles of our point of honour. The accuſer began with 
declaring in the preſence of the judge, that ſuch a perſon 
had committed ſuch an action; and the accuſed made an- 
ſwer, that he lied (b); upon which the judge gave orders 
for the duel, It became then an eſtabliſhed rule, that 
whenever a perſon had the lye given him, it was incumbent 
on him to fight. 

Upon a man's (c) declaring he would fight, he could 
not afterwards depart from his word; if he did, he was 
condemned to a penalty, Hence this rule enſued, that 
whenever a perſon had engaged his word, honour forbad 
him to recal it. 

Gentlemen * fought one another on horſeback, and ar- 
ned at all points; villains þ fought on foot, and with 
baſtons. Hence it followed, that the baſton was looked 
upoa as the inſtrument of inſults and atironts; + becauſe, 
to (irike a man with it, was treating him like a villain. 

None but villains fought with their || faces uncovered ; 
ſo that none but they could receive a blow on the face. 
Therefore a box on the ear became an injury that mult be 
expiated with blood, becauſe the perſon who received it, had 
been treated as a villain. 

The ſeveral people of Germany were no leſs ſenſible 
than we, of the point of honour; nay, they were more 
ſo. Thus the molt diſtant relations took a very conſiderable 
ſhare to themſe]ves in every affront, and on this all their 
codes are founded. The law (d) of the Lombards ordains, 
that whoſocyer goes attended with feryants to beat a man 


* See in regard to the arms of the combatants, Beaumanoir chap. 
61. pag 308, aud chap. 64. pag. 328. 
| + lbid, chap 64. pag 328. See allo the charters of St, Aubin of 
Anjou, quoted by Galland, pag. 263. 

Among the Romans it was not infamous to be beaten with a ſticks, 
lege ictus Adam. de iis qur notantur infamia. | 

| They had only the baſton and buckler Beaumanoir, chap, 64. 
bag. 328. 


(a) See Beaumanoir, chip. 644. ()] See Beauma oi, chap, 3. 
Pag 328. | pag. 25, and 329 
(b) Ibid, . {d) Book i. tit, & §. Is 
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by ſurpriſe, in order to load him thereby with ſhame, and 
to render him ridiculous, ſhould pay half the compoſition 
which he would owe if he had killed him (a); and if through 

the ſame motive he tied or bound him, he ſhould pay hw 
quarters of the ſame compoſition, 

Let us then conclude, that our forefathers were ex. 
tremely ſenſible of affronts; but that affronts of a particular 
kind, ſuch as being ſtruck with a certain inſtrument on a 
certain part of the body, and in a certain manner, were as 
yet unknown to them. All this was included 1n the affront 
of being beaten, and in this caſe, the proportion of the 
exceſs conſtituted the greatneſs of the outrage. 


C. HAP. XXI. 


A new reſlexian upon the point of honour among the 
Germans, 


1 45 a great infamy, ſays Tacitus (b), ameng the 
Cormans, for a perſon to leave his buckler behind 
him in battle; for which reaſon a great many ajter a mis 
fortune of this rind have deſtroyed themſelves. Thus the 
ancient Salic law (c) allows a compoſition of ſifteen ſous 
to any perſon that had beed injuriouſly reproached with 
having Jeft bis buckler bchind him, 

When Charlemagne * amerided the Salic law, he allowed 
in this caſe no more than three ſousgin compoſition, AS 
this prir.ce cannot be ſuſpected of having had a deſign to 
enervate he military diſcipline; it is manifeſt that this 
change was owing to that of the arms, and that from this 
change of arms a great number of uſages derive their 
origin, 


RI. 
Of the manners relative 19 judicial combats, 


U connexion with the fair ſex is founded on the 
happineſs attending the pleaſure of enjoyment; an 


» We have both the ancient law and that which was amended by 
this prince, : ; 
(a) Book 1. tit. 6. F. 2. (e) In the Pactus legis Salers 


(bd) De moribus Germanorum, he 
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the charms of loving and being beloved; and likewiſe on 
the detire of pleaſing the ladies, becauſe they are moſt pe- 
netrating judges in reſpect to part of thoſe things which 
conſtitute perſonal merit. This general deſire of pleaſing 
produces gallantry, which is not indeed love itſelf, but 
the delicate, the volatile, the perpetual diſſembler of love. 

According to the different circumſtances of every coun- 
try and age, love inclines more to one of thoſe three things, 
than to the other two. Now I maintain, that the pre- 
vailing ſpirit at the time of our judicial combats, muſt na- 
turally have been that of gallantry. 

1 find in the law of the Lombards (a), that if one of the 
two champions was found to have any herbs ſit for inchant- 
ment about him, the judge ordered them to be taken from 
him, and obliged him to ſwear he had no more. This law 
could be founded only on the vulgar opinion; it was fear 
(which has been ſaid to have invented ſo many things) that 
made them imagine this kind of preſtiges. As in the lingle 
combats, tne champions were armed at all points; and as 
with heavy arms, both of the offenſive and defenfive kind, 
thoſe of particular temper and force were of infinite advan- 
tage; the notion of ſome champions having inchanted arms, 
mult certainly have turned the brains of a great many 

ople, 

* aroſe the marvellous ſyſtem of chivalry. The 
minds of all ſorts of people quickly imbibed theſe extrava- 
gant ideas. Then it was that in romances they beheld 
knight-crrants, necromancers, fairies, winged or intelligent 
horſes, inviſible er invulnerable men, magicians who cone 
cernea themſelves in the birth and education of great per- 
ſonages, inchanted and difinchanted palaces, a new world 
in the midſt of the old one, and the ordinary courſe of 
nature left only to the lower claſs of mankind, | 

Knight-errants always in armour, in a part of the world 
full of caſtles, forts, and robbers, found honour in puniſh- 
ng injuſtice, and in protecting weakneſs. Hence our ro- 
mances abound with gallantry founded an the idea of love, 
joined with that of ſtrength and protection. 


(a) Book ii, tit, . §. 11. 
2 | Sach 
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Such was the original of gallantry, when they formed to 
their imaginations an extraordinary ſet of men, who at the 
ſight of virtue joined with beauty and diſtreſs, were inclined 
to expoſe themſelves to all hazards for their ſake, and to 
endeavour to pleaſe them in the common actions of life. 

Our romances of chivalry flattered this deſire of pleaſing, 
and communicated to a part of Europe that ſpirit of gallan- 
try, which we may venture to affirm was very little known 
to the ancients, 

The prodigious luxury of that immenſe city Rome, flat- 
tered the idea of ſenſible pleaſures, A certain notion of tran. 
quillity in the fields of Greece, gave riſe to the deſcripti. 
on * of ſoft and amorous ſentiments. The idea of knight. 
errants, protectors of the virtue and beauty of the fair- -lex, 
led people to that of gallantry, 

This ſpirit was continued by the culfom of turnaments, 
which, uniting the rights of valour and love, added {till a 
great importance to gallantry, 


G HAP. XXIII. 
Of the code of laws on judicial comoats, 


OME perhaps will have a curioſity to ſee this monſtru- 
ous cuſtom of judiciary combat reduced to principle, 
and to find a code of ſuch extraordinary laws, Men, rea- 
ſonable in the main, reduce their very prejudices to rule, 
Nothing was more contrary to good ſenſe, than thoſe com- 
bats: and yet when once this point was Jaid down, a kind 
of prudential management was uſed in carrying it into exe- 
cution. 

In order to be thoroughly acquainted with the juriſpru- 
dence of thoſe times, 'tis neceſſary to read with attention 
the regulations of S. Lewis, who made ſuch great changes 
in the judiciary order. Defontaines was contemporary 
with that prince: Beaumanoir wrote after F him; and the 
reſt lived fince his time. We muſt therefore look for the 
ancient practice in the amendments that have been made 
of it, | 


* $ce the Greek romances of che middle age. 
1 year 1283. Har 
C . 
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CH AP. XXIV. 
Rules eſtabliſhed in the judicial combat, 


HEN there happened (a) to be ſeveral accuſers, 
they were obliged to agree among themſelves that 
the action might be carried on by a ſingle proſecutor ; and 
if they could not agree, the perſon before whom the action 
was brought, appointed one of them to proſecute the quar- 
rel, | 
When (b) a gentleman challenged a villain, he was obli- 
ged to preſent himſelf on foot with buckler and baſton 
but if he came on horſeback, and armed like a gentleman, 
they took his horſe and his arms from him; and ſtripping 
him to his ſhirt, they obliged him to fight in that condition 
with the villain, 
Before the combat the (c) magiſtrates ardered three 
banns to be publiſhed. By the firſt the relations of the 
parties were commanded to retire; by the ſecond the people 
were warned to be ſilent; and the third prohibited the 
giving any aſſiſtance to either of the parties, under ſevere 
penalties; nay, even on the pain of death, if by this aſ- 
ſiltance either of the combatants ſhould happen to be van- 
uſhed, 
, The officers belonging to the civil magiſtrate (d) guard- 
ed the liſt or inclofure where the battle was fought; and 
in caſe either of the parties declared himſelf defirous of 
peace they took particular notice of the actual ſtate in which 


things ſtood at that very moment, to the end that they 


might be reſtored to the ſame ſituation, in caſe they did 
not come to an accommodation (e). ' 

When the pledges were received either for a crime or 
for falſe judgment, the parties could not make up the 
maiter without the conſent of the lord: and when one of 
the parties was overcome, there could be no accommoda- 


(a) $caumanoir, chap, 6 pag. (e) Ibid. pag. 330. 
40, and 41 (d) Ibid. | 


0 b) Bcaumanoir, chap, 64. pag. (e) Ibid. 
378. | . | 
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tion without the permiſſion of the count *, which had ſome 
analogy to our letters of grace, 

But if it happened to be a capital crime, and the lord, 
corrupted by preſents, conſented to an accommodation; 
he was obliged to pay a fine of lixty livres, and the right + 
he had of puniſhing the malefactor devolved to the count. 

There were a great many people incapable cither of 
offering, or of accepting battle. But liberty was given 
them in trial of the cauſe to chuſe a champion; and that he 
might have a ſtronger intereſt in defending the party, in 
whoſe behalf he appeared, his hand was cut off if he loſt 
the battle f. 

When capital laws were made in the laſt century againſt 
duels, perhaps it would have been ſufficient to have deprived 
a warrior of his military capacity, by the loſs of his hand; 
nothing in general being a greater mortification to mankind 
than to ſurvive the lols of their character. 

When (a) in capital caſes the duel was fought by cham- 
pions, the parties were placed where they could not behold 
the battle; each was bound with the cord that was to be 

uſed at his execution, in caſe his champion was overcome, 
The perſon that ſuccumbed in battle, did not always loſe 
the point conteſted ; if, for inttance (b), they fought on 
an imparlance, he loſt only the imparlance. 


Of the bounds preſcribed to the cuſtom of judicial combats. 


HEN pledges of battle had been received upon 
wW a civil affair of ſmall importance, the lord obliged 
the parties to withdraw them, 


® The great vaſſals had particular privileges, 

+ Beaumanoir, chap. 64 pag 339, ſays. he loſt his juriſdiction: 
theſe word in the authors of thoſe days have not a gencral ſignification, 
| but a ſigaification limited to the affair in queſtion, Defontaine, chap, 
21 art. 29, 

+ This cuſtom, which we meet with in the capitularies, was ſtil 
fubſi'tins at the time of Beaumanoir, ce chap 61. pag. 345» 

(a Bcaumanoir, chap, 64, pag. (b) Ibid, chap. 61, pag. 39% 


$36 ii 


Ch. XXV. 
If a fact was notorious (a), for inſtance, if a man had 


been aſſaſſinated in the open market-place, then there was, 
d neither a trial dy witneſſes, nor by combat; the judge 


gare his deciſion from the notoriety of the fact. 

When the court of a lord had often determined after 
the ame manner, and the uſage was thus known (b), the 
lord refaſed to grant the parties the privilege of duelling, 


to the end that the uſages might not be altered by the dif- 


ferent events of the combats. 


They were not allowed to inſiſt upon duelling but for (c) 


themſelves, for ſome one belonging to their family, or for 
their liege lord. 

When the accuſed had been acquitted (d), another re- 
ation could not inſiſt on fighting him; otherwiſe diſputes 
would never be terminated, 

If a perſon appeared again in public, whoſe relations, 
vpon a ſuppoſition of his being murdered, wanted to a- 
renge his death; there was then no room for a combat: 
the ſame may be ſaid (e) if by a notorious abſence the fact 
was proved to be impoſſible. 

If a man (f) who had been mortally wounded, had diſ- 
culpated before his death the perſon accuſed, and named 
another, they did not proceed to a duel; but if he had 
mentioned nobody, his declaration was looked upon only 
a forgiveneſs on his death bed; the proſecution was con- 
tiaued, and even among gentlemen they could make war 
again{t each other. 

When there was a war, and one of the relations had 
given or received pledges of battle, the right of war ceaſed; 
lor then it was thought that the parties wanted to purſue 
tne ordinary courſe of juſtice, wherefore he that continued 
the war would have been ſeatenced to repair all damages, 

Thus the practice of judiciary combat had this advantage 
lat it was apt to change a general into a particular quar- 
tel, to reſtore the courts of judicature to their authority, 


2) Beaumanow, chap, G1, (e) Beaumanoir, chap, 63. 
beg. 308, ibid. Chap, 43. pag Page 322. 
339, | (d) Ibid, 

) Beaumanoir, chap. 61. pag, (e) Ibid. | 
314 See allo Defontaincs, chap. (f) Beaumanoir, chap. 63, pag. 
1. art 24. | 323, 


and 
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and to reduce to a civil ſtate thoſe who were no longer po. 
verned but by the Jaw of nations. | 

As there are an infinite number of wiſe things that are 
managed in a very fooliſh manner; ſo there are many 
fooliſh things that are very wiſely conducted. 

When a man (a), who was challenged for a crime, yi. 
bly ſhewed that it had been committed by the appellant 
himſelf, there could be then no pledges of battle: for there 
is no criminal but would prefer a due} of uncertain eyent 
to a certain puniſhment, : 

There were no duels (b) in affairs decided by arbiters, 
or by eccleſiaſtic courts ; nor in caſes relating to women's 
dowries, 

A woman, ſays Beaumanoir, cannot fight, If a woman 
appealed a perſon without naming her champion, the 
pledges of battle were not accepted. It was alfo requiſite, 
that a woman ſhould be authorized (c) by her baron, that 
is by her huſband, to appeal; but ſhe might be appealed 
without this authority, 

If either the appellant (d) or the appellee were under 
fifteen years of age, there could be no combat They 
might order it indeed in diſputes relating to orphans, when 
their guardians or truſtees were willing to run the riſk of 
this procedure, 

The caſes in which a bondman was allowed to fight, are, 
T think, as follows. He was allowed to fight another 
bondman; he was allowed to fight a freeman, or evena 
gentleman, in caſe they were appellants; but if he was 
the appellant (e) himſelf, the other might refuſe to fight; 
and even the bondman's lord had a right to take him out 
of the court, The bondman might by his lord's charter 
(f) or by uſage, fight with any freeman; and the church 


(a) Beaumanoir, chap. 63 pag. the 18th book. 


324 (e) Beaumanoir, chap. 63. P. 
(b) Ibid pag. 325. „ - 
(c) Ibid p. 325. (t) Defontaines, ch, 22. it 


(d) Beaumanoir, chap. 63. p. 7. 
3123. See alſo what I have ſaid in 
| pretended 
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+ pretended to this right for her bondmen, as a mark of 
relpeQ + due to her by the laiety. 


CHAP. XXVI. 


If the judiciary combat between one of the parties, and 
one of the witneſſes. 


EAUMANOIR informs us (a) that a perſon who ſaw 
a witneſs going to ſwear againſt him, might elude the 
ſecond, by telling the judges, that his adverſary produced 
2 falſe and ſlandering witneſs ; and if the witneſs was wil» 
ling to maintain the quarrel, he gave pledges of battle. 
They troubled themſelves no further about the inqueſt ; 
for if the witneſs was overcome, it was decided, that the 
party had produced a falſe witneſs, and he loſt his cauſe, 
It was neceſſary the ſecond witneſs ſhould be prevented 
from ſwearing 3 for if he had made his atteſtation, the 
affair would have been decided by the depoſition of two 
witneſſes. But by ſtaying the ſecond, the depoſition of 
the firſt witneſs was of no manner of uſe. 
The ſecond witneſs being thus rejected, the party was 
not allowed to produce any others, but he Jolt his cauſe ; 
in caſe however there had been no pledges of battle, he 
might produce other witneſſes, 
Beaumanoir obſerves, (b) that the witneſs might ſay to 
the party he appeared for, before he made his depoſition : 
Idi not care to fight for your quarrel, nor to enter into 
any debate; but if you are willing to ſland by me, 1 um 
ready to tell the truth, The party was then obliged to 
light for the witneſs, and if he happened to be overcome, 
he did not loſe his cauſe}, but the witneſs was rejected. 
This, I believe, was a limitation of the ancient cuftom ; 
2nd what makes me think ſo, is, that we find this uſage 
of appealing the witneſſes, eſtabliſhed in the laws of the 
(e) Bayarians and (d) Burgundians, without any reſtriction, 
* Habeant bellandi ct teſtificandi licentiam. Charter of Lewis the 
fat, in the year 1118. | 
7 Ibidem. f 
| But if the battle was fought by champions, the champion th 
vas overcome had his hand cut off, 
(2) Chap. Gr. p. 315. (e) Tit. 16. $, 2. 
(b) Chap, 6. p. 39, and 40. (b) Tit. 45. 
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T have already made mention of the conſtitution gf 
Gundebald, agatuit Which Agobard “ and St. Avitus + made 
ſuch loud complaints. When the accuſed (/ays 10 
„ Prince) produces witneſſes to ſwear that he has got 
committed the crime, the accuſer may challenge one of 
the witneſſes to a combat; for it is very juſt that the 
* perſon who has offered to ſwear. and has declared that 
* he was certain of the truth, ſhould make no difficulty to 
% mantain it.” Thus the witneſſes were deprived by this 
king of every kind of ſubterfuge to avoid the judiciary combat, 


HA f. I. 


Of the judicial combat between one of the parties, and 
one of the lord's peers. Appeal of falſe judgment, 


A? the nature of judicial combats was to terminate the 
aſfuir for ever, and was incompatible with (a) a new 
judgment and new proſecutions; an appeal, ſuch as ise- 
ftabliſhed by the Roman and Canon laws, that is to a ſupe- 
rior court in order to rejudge the proceeding of an infcrior 
court, was a thing unknown in France, 

This is a form of proceeding to which a warlike nation, 
entirely governed by the point of honour, was quite a 
ſtranger; and agreeably to this very ſpirit the ſame me- 
thods (b) were uſed againſt the judges, as were allowed a- 
gainſt the parties. | | | 

An appeal among the people of this nation was a cha!- 
lenge to fight with arms, a challenge decided by blood, 
and not by an invitation to a paper quarrel, the knowledge 
of which was deferred to ſucceeding ages (c). 

Thus 5 Lewis in his inſtitutions ſays, that an appeal 
includes both felony and iniquity. 7 hus Beaumanoir tells 
us, that if a vaſſal (d) wanted to make his complaint of 
any outrage committed againſt him by his lord, he was firl 
| obliged to derounce that he guitted his fief; after which 
he appealed before his lord paramount, and offered pledges 


Letter to Lewis the pious. 
Life of S. Avius. 


[a] Beaumanoir chap 2. p. 22. [ec] Book 2 ch. 15. 
[b] Beaumanoir c. 61. p« 312. (d) Beaumanoir c. 61, p. 310. 
& ch. 67. p. 338. Ke zr, & ch. 67 p. 337. 
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of battle. In like manner the lord renounced the homage 
of his vaſſal, if he appealed him before the count. 

A vaſſal to appeal his lord of falſe judgment, was tel- 
ling him that his ſentence was unjuſt and malicious: now, 
to utter ſuch words againſt his lord, was in ſome meaſure 
committing the crime of felony. 

Hence, inſtead of bringing an appeal of falſe judgment 
againſt the lord, who eſtabliſhed and directed the court, 
they appealed the peers of whom the court itſelf was for- 
med; by this means they. avoided the crime of felony ; 
for they inſulted only their peers, with whom they could 
always account for the inſult. 


It was a very (a) dangerous thing to appeal the peers of - 


falſe judgment, If the party waited till judgment was 
pronounced, he was obliged to fight them all (b), when 
they offered to make good their judgment, If the appeal 
was made before all the judges had given their opinion, 
he was obliged to fight all thoſe who had apreed in their 
judgment. In order to avoid this danger, it was uſaal to 
petition the lord (c) to give orders that each peer ſhould 
give his opinion out loud; and when the firſt had pro- 
nounced, and the ſecond was going to do the ſame, the 
party told him that he was a liar, a knave, and a ſlander- 
er, and then he had to hght only with that peer. 
Detontaines * would have it, that before an appeal was 
made of falſe judgment, it was cuſtomary to let three jud- 
ges pronounce ; and he does not ſay that it was neceſſary 
to light them all three, and much leſs that there was an 
obligation to fight all thoſe who had declared themſelves of 
the ſame opinion. Theſe differences ariſe from this, that there 
vere very few uſages exactly in all parts the ſame: Beau- 
manoir gives an account of what paſſed in the county of 


Clermont; and Defontaines of what was practiſed in Ver- 
mandois, ; 


When (d) one of the peers had declared that he wonld 


maintain the judgment, the judge ordered pledges of bat- 
dle io be given, and likewiſe took ſecurity of the appealant 


Chap. az. art. 1, 10, and 11. he ſays only that each of them was 
lowed a ſmall fine, . 


(a) Beaumanoir ch. 61 p. 313. (e) Beaumanoir ch. 61. p. 314. 
d) Ibid. p. 314. p 7 ) Beaumanoir ch. 61. p. 314, 
Vor. II. that 


that he would maintain his appeal. But the peer who was 
appealed gave no ſecurity, becauſe he was the lord's vaſlal, 
and was obliged to defend the appeal, or to pay the lord a 
fine of ſixty livres. 

If the (a) appealant did not prove that the judgment wag 
falſe, he paid the lord a fine of ſixty livres, the ſame fine 
to (b) the peer whom he had appealed, and as much 
to every one of thoſe who had openly conſented to the 
judgment. 

When a perſon violently ſaſpeted of a capital crime, 
had been taken and condemned, he could make ns appeal 
(c) of falſe judgment: for he would always appeal, cither 
to prolong his life, or to get an abſolute diſcharge, 

It a perſon (d) ſaid that the judgment was falſe and bad, 
and did not offer to make his words good, that is, to fight, 
he was condemned to a fine of ſix ſous if a gentleman, and 
to five ſous if a bond man for the injurious expreſſions he 
had uttered. 

The judge or peers (e) who were overcome, forfeited 
neither life nor limbs; but the perſon who appealed them 
was puniſhed with death, if it happened to be a capital 
crime *. 

This manner of appealing the peers of falſe judgment, 
as to avoid appealing the lord himſelf. But if (f) the 
lord had no peers, or had not a ſufficient number, he might 
at his own expence hire F peers of his lord paramount; but 


_ theſe peers were not obliged to judge if they did not like 


it; they might declare that they were come only to give 
their opinion: in that particular Þ caſe, the lord himlclt 


* See Defontaines chap, 21. art. rr, & r2. and following, who 
diſtinguiſhes the cauſes in which the appellant of falſe judgment loſes 
His life, the point conteſted, or only the imparlance. 

+ The count was not obliged to lend any, Beaumanoir chap. 67. p* 
337. 

No body can paſs judgment in his court, ſays Beaumanoir, chap, 
G7. p 336, and 337 | 

(a) Beaumacoir ib, Defontaines 314, Defontaines, chap, 22. att. 


chap, 22. art 9. 21. 
(b) Detortaines ch. 22 art. 9, (e) Defontaines chap. 22. art. 
(e) Beaumanoir chap, G1. pag. 7. | 

31G, (f) Beaumanoir chap. 62. p. 


(4) Beavmanoir chap, 61. pag. 322. Defontaines, chap. 22. alt. 
pronounced 
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pronounced ſentence as judge; and if an appeal of falſe 
judgment was made againſt him, it was his buſineſs to ſtand 
the appeal, 

If the lord happened (a) to be ſo very poor as not to 
be able to hire peers of his paramount, or if he neglected 
to aſk for them, or the paramount refuſed to give them, 
then as the lord could not judge by himſelf, and as no 
body was obliged to. plead before a tribunal where judg- 
ment could not be given, the affair was brought before the 
lord paramount, 

This, I believe, was one of the principal cauſes of tha 
ſeparation between the juriſdiction and the fief, from 
whence aroſe that maxim of the French lawyers, The fe, 
is one thing, and the juriſdiftion another, For as there 
were a valt number of peers who had no ſubordinate vaſſuls 
under them, they were incapable of holding their court; all 
affairs were then brought before their lord paramgunt, and 
they loſt the privilege of judging, becauſe they had neither 
power nor will to claim it. 

All the peers (b) who had agreed to the judgment, were 
obliged to be preſent when it was pronounced, that they 
might follow one another, and ſay Yes to the perſon who, 
wanting to make an appeal of falle judgment, aſked them 
whether they followed; for Defontaines ſays (c)., that 
"tis an affair of curtely and lozalty, and there is no fuch 
thing as er 19124 or delay. From hence, I imagine, aroſe 
the caitom itili followed in England, of obliging the jury 
to be all unanimous in their verdict in caſes relating to life 
and death. 5 

Judgment was therefore given according to the opinion 
of the majority: and if there was an equal diviſion, ſen- 
tence was pronounced, m criminal caſes, in favour of the 
accuſed; in caſes of debt, in favour of the debtor; and in 
cales of inheritance, in favour of the defendant. 

Detontaines obierves (d), that a peer could not excuſe 
himſelf by ſaying, that he would not fit in court if there 


(a) Beaumanoir, chap. 62. p. 27, & 28. 
322. (c) Ibid, art. 28. 
(b) Defontaines, chap, 21 art. (d) Chap. 21. art. 37. 


2 were 
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were only four +, or if the whole number, or at leaſt the 
wiſeſt part, were not preſent. This is juſt as if he was 
to ſay in the heat of an engagement, that he would not 
aſſift his lord, becauſe he had not all his vaſſals with him, 
But it was the lord's buſineſs to cauſe his court to be re. 
ſpeed, and to chuſe the braveſt and moſt knowing of bis 
tenants. This I mention in order to ſhew the duty of 
vaſlals, which was to fight and to judge; and fuch indeed 
was this duty, that to judge was all the ſame as to ſight. 

It was lawful for a lord who went to law with his vaſſal 
in his own court, and was caſt, to appeal one of his tenants 
of falſe judgment, But as the latter owed a reſpect to 
his lord for the fealty he had vowed, and the lord on the 
other hand owed benevolence to his vaſſal for the fealty 
accepted; hence it was cuſtomary to make a diſtinction 
between the lord's affirming in general, that the judgment 
(a) was falſe and unjuſt, and imputing perſonal (b) preva- 
rications to his tenant. In the ficit caſe, he affronted his 
own court, and in ſome meaſure himſelf, ſo that there was 
no room for pledges of battle. But therè was room in the 
ſecond, becauſe he attacked his vaſſal's honour ; and the 
perſon overcome, was deprived of life, and property, in 
order to maintain the public tranquillity, 

This diſtinction which was neceſſary in that particular 
caſe, had afterwards a greater extent. Beaumanoir ſays, 
that when the appealant of falſe judgment attacked one 
of the peers by perſonal imputations then battle enſued; 
but if he attacked only the judgment, the peer appealed 
was at liberty (c) to determine the diſpute either by battle, 
or by law, But as the prevailing ſpirit in Beaumanoir's 
time was to reſtrain the uſage of judicial combats, and as 
this liberty which had been granted to the peer appealed, 
of defending the judgment by combat or not, is equally con- 
trary to the ideas of honour eſtabliſhed in thoſe days, and 
to the obligation the vaſſal lay under of defending his lord's 


+ This number at leaſt was neceſſary. Defontaines, Chap, 21 art, 
36) | 
a) Beaumanoir chap, 67. pag. (c) Beaumanoir, chap. 67. page 
337 337, & 338, 
(b) Ibid, 3 
jur iſdiction; 


juriſdition 3 I am apt to think that this diſtinction of Beau- 
manoir's was owing to a new regulation among the French. 

would not have it thought, that all appeals of falſe 
judgment were decided by battle; it fared with this appeal 
as with all others. The reader may recolle& the excep- 
tions mentioned in the 25th chapter, Here it was the bu- 
fneſs of the ſuperior court to examine whether it was pro- 

r to withdraw the pledges of battle or not. 

There could be no appeal of falſe judgment againſt the 
king's court ; becauſe as there was no one equal to the king, 
no one could appeal him; and as the king had no ſuperior, 
none could appeal from his court, 

This fundamental regulation, which was neceſſary as a 
political law, diminiſhed alſo as a civil law the abuſes of the 
judicial proceedings of thoſe times. When a lord was 
afraid (a) that his court would be appealed of falſe judg- 
ment, or perceived that they were determined to appeal; 
it jultice required there ſhould be no appeal, he might pe- 
tition for peers from the king's court, who could not be 
appealed of falſe judgment. Thus king Philip, ſays De- 
fontaines (b), ſent his whole council to judge an affair in 
the court of the abbot of Corbey. 

If the lord could not have judges from the king, he 
might remove his court into the king's, if he held imme- 
diately of him: but if there were intermediate lords, he 
had recourſe to his paramount, going from one lord to a- 
nother, till he came to the ſovereign, 

Thus notwithſtanding they had not in thoſe days neither 
the practice nor even the idea of our modern appeals, yet 
they had recourſe to the king, who was the ſource from 
Yhence all thoſe rivers flowed, and the ſca into which they 
returned; | | 


CHAP, XXVIIL.: 
Of the at heal of default of juſtice, 


ITE appeal of default of juſtice was when the court 
of a particular lord deferred, evaded, or refuſed to 
do juſtice to the parties. 6 


(a) Defontaines, chap. 22. art [b) Ibid, 
1 


U 3 During 
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During the time of our princes of the ſecond race, tho 
the count had ſeveral officers under him, their perſon was 
ſubordinate, but noz their juriſdiction. Theſe officers in 
their court-days, aſſizes, or placita, gave judgment in the 
laſt reſort as the count himſelf; all the difference conſiſted 
in the diviſion of the juriſdiction. For inſtance, the count 
had (a) the power of condemning to death, of judging of 
liberty and of the rellitution of goods, which the centcng- 
21i nad not. 

For the ſame reaſon, there were higher cauſes (b) reſer. 
ved to the king; namely, thoſe which directly concerned 
the political order of the ſtate. Such were the diſputes 
between biſhops, abbots, counts, and other prandees, 
w hom the kings judged together with the great vaſſals *. 

What ſome authors have advanced; namely, that an 
appeal lay from the count to the king's commiſſary, or 
miſſus dominicus, is not well grounded, The count and 
the miſſus had an equal juriſdiction (e) independent of 
each other: The whole difference was (d) that the 7 
held his placita or aſſizes four months in the year, and 
the count the other eight. 8 

If a perſon who had been condemned at an aſſize +, de- 
manded to have his cauſe tried over again, and was after- 
wards caſt, he paid a fine of fiſteen ſous, or received ſiſteen 
blows from the judges who had decided the affair. 

When the counts or the king's commiſſaries did not find 
themſelves able to bring the great lords to reaſon, they 
made them give bail or ſecurity ꝓ, that they would appear 
in the king's court: this was to try the cauſe, and not to 
rejudge it. I find in the capitulary of Metz |, a law, by 


Cum fidclidus, Capitulary of Lewis the Pious, cdition of Balu- 
AMS, p. 667. 

+ ” 2s 1a | 

This appears by the formula's, charters, and the capitularies. 

In the year 257, edition of Baluzius, pag. 180. art, 9, & 10. and 

(a) Third capitulary of the zius pag. 499. 
year 812. art, 3, edition of Balu- (e) See the capitulary of 
zius, p. 497. and of Charles the Charles the Bald, added to the 
bald, added to the law of the Jaw of the Lombards book 2» 
Lombards, book 2. art 3, art, 3. 

(b) Thir! capitulary of the 4) Third capitulary of the 
Year 514, alc; As dition Of Balu- year 514, art 8. 

| which 
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Fhhich the appeal of falſe judgment to the king's court is e- 
ſtablihed, and all other kinds of appeal proſcribed and 
puniſhed. f 
If they refuſed to ſubmit to the judgment of the ſherifts “, 
and made no complaint, they were impriſoned till they had 
ſubmitted : but if they complained, they were conducted 
under a proper guard before the king, and the affair was 
examined in his court, | 
There could be hardly any room then for an appeal of 
default of juſtice. For ſo far was it from being uſual in 
thoſe days to complain, that the counts and others, who 
had a right of holding aſſizes, were not exact in diſcharging 
this duty; that (a) on the contrary, it was a general com- 
plaint that they were too exact. Hence we find ſuch num- 
bers of ordinances, by which the counts and all other of- 
ticers of juſtice whatſoever, are forbid to hold their aſſizes 
above thrice a year, It was not ſo neceſſary to chaſtiſe 
their indolence, as to check their activity. 
But; after an innumerable multitude of petty lordſhips 
had been formed, and different degrees of vaſſalage eſta» 
bliſhed, the negle& of certain vaſſals in holding their courts 
gave riſe to this kind of appeal I; eſpecially as very confi- 
derable profits accrued to the lord paramount from the ſe- 
reral fines. 
As the cuſtem of judicial combats gained every day more 
ground, there were places, caſes, and times, in which it 
was difficult to aſſemble the peers, and conſequently in 
which juſtice was delayed. The appeal of default of 
juſtice was therefore introduced, an appeal that has been 
often a remarkable æra in our hiſtory; becauſe moſt of 
the wars of thoſe days were imputed to a violation of the 
political law; fas the cauſe or at leaſt the pretence of our 
modern wars, is the infringement of the law of nations. 
Beaumanoir (b) ſays, that in the caſe of default of juſtice, 
battle was not allowed: the reaſons are theſe, 1. they 


the Synod apud Vernas in the year 755 art, 29. edition of Baluzius, - 
pag. 175, Theſe two capitularies were made under king Pepin, 

* The officers under the count, Scabini 

There are in ances of appeals of default of juſtice as early. as the 
tine of hilip Aguſtus. | 

a] Sce the lav uf the Lom- (b]Chay, 61. pag. 315. 
dards book ii, tit. 52, art. 23» 


could 
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could not challenge the lord, becauſe of the reſpe due to 
his perſon ; neither could they challenge the lord's peers, 
becauſe the caſe was clear, and they had only to reckon 
the days of the ſummons, or of the other delays; there 
had been no judgment paſſed conſequently there could be 
no appeal of falſe judgment: in fine, the crime of the peers 
offended the lord as well as the party. and it was againſt 
rule that there ſhould be battle between the lord and his 
ers. 

g But (a) as the default was proved by witneſſes before 
the ſuperior court; the witneſſes might be challenged, and 
then neither the lord nor his court were offended. 

In caſe the default was owing to the lord's tenants or 
peers by deferring juſtice, or by eyading judgment after paſt 
gelays, then theſe peers were appealed of default of 
juſtice before the paramount; and if they were caſt, they 
(b) paid a fine to their lord. The latter could not give 
them any aſhitance ; on the contrary, he ſeized their fief 

till they had each paid a fine of ſixty livres. 

2. When the default was owing to the lord, which was 
the caſe whenever there happened not to be a ſufficient 
number of peers in his court to paſs judgment, or when he 
had not afſembled his tenants or appointed ſomebody in his 
room to aſſemble them, an appeal might be made of the 
default before the lord paramount; but then the party (c) 
and not the lord was ſummoned, becauſe of the reſpect due 
to the latter. 

The lord demanded to be tried before the paramount, 
and if he was acquitted of the default, the cauſe was re- 
manded to him, and he was likewife paid a fine of (d) ſixty 
livres. But if the default was proved, the penalty (c) iaflic- 
ted on him was to loſe the judgment of the caufe, which was 
to be then tried in the ſuperior court. In fact, the com- 
piaiat of default was made with no other view. 

3. If the lord was ſacd-*® in his own court, which never 
happened but upon diſputes relating to the ficf ; aftet let: 


„This was the caſe in the famous difference between the lord ef 
{a} Beaumanoir chap. 61. pag. [e] Ibid. art. 31. 
375. [d] Bcaumanoir, chap. 61. pag. 
b] Dcfoutaines, chap, 21. art. 312. 
24. | (e) Detontaines, ch. 2 1, att. 29. 
ting 
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ting all the delays paſs, the Jord himſelf (a) was ſummoned 
before the peers in the ſovereign's name, whoſe permiſſion 
was neceſſary on that occaſion, The peers did not make 
the ſummons, in their own name, becauſe they could not 
ſummon their lord; but they could ſummon (b) for their 
lord 

Sometimes (c) the appeal of default of juſtice was fol- 
lowed with an appeal of falſe judgment, when the lord 
had cauſed judgment to be paſſed, notwithſtanding the de- 
fauit, | 
The vaſſal “ who had wrongfully appealed his lord of 
default of juitice, was ſentenced to pay a fine according to 
his lord's pleaſure, 

The inhabitants of Gaunt (d) had appealed the ear] of 
Flanders of default of juſtice before the king, for having 
delayed to give judgment in his own court. Upon exami- 
nation it was found, that he had uſed leſs delays than even 
de cuſtom of the country allowed They were therefore 
remanded to him; upon which their effects to the value 
of ſixty thouſand livres were ſeized. They retuined to 
the king's court in order to have this fine moderated ; but 
it was decided that the earl might inſiſt upon this fine, and 
eren more if he pleaſed. Beaumanoir was preſent at thoſe 
judpments. | 

4. In other diſputes which the lord might have with his 
raal, in reſpect to the body or honour of the latter, or to 
goods that did not belong to the fief, there was no room 
for an appeal of default of juſtice ; becauſe the cauſe was 
dot tried inthe lord's court, but in that of the paramount; 


Nelle and Joan counteſs of Flanders, under the reign of Lewis 
il. He ined her in her own court of Flanders, and ſummoned her 
Weine ju mont within forty, days, and afterwards appealed in de- 
al of ju%%ice to the King's court, She anſwered, he ſhould be judged 
dy his peers in Flanders. The king's court determined that he ſhould 
bot be remanded, and that the counteſs ſhould be ſummoned, p 
L22umanvir, chap. 61. pag. 3 12. But he that was neither tenant 

dor vaſfal to the ord, paid only a fine of ſixty livres. Ibid. 

a) Ibid, chap. 34. 34+ 

(9) Detontaines, c. 21. art. 9. (d) Beaumandir, chap. GI, p. 

e beaumanoir, chap. 61 pag. 318. | 
vaſſals, 


———— — 
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vaſſals, ſays Defontaines (a), having no power to gie 
judgment on the body of their lord. 

I have been at ſome trouble to give a clear idea of thoſe 
things, which are ſo obſcure and confuſed in old author, 
that to draw them from the chaos in which they were in. 
volved, may be reckoned a new diſcovery, 


C H. A f. XXIX. 
Epoch of the reign of St. Lewis. 


T. Lewis aboliſhed the judicial combats in all the courts 

of his demeſne, as appears by the ordinance (b) he 
publiſhed on that account, and (c) by the inffitutions, 
But he did not ſuppreſs them in the courts of his“ bir. 
ons, except in the caſe of appeal of falſe judment. 
A vaſſal could not appeal the couit of his lord of fall 
judgmeat, without demanding a judicial combat again{t the 
judges who had pronounced ſentence. But St Lewis (d) 
introduced the practice of appealing of falſe judgment 
without fighting, a change that may be reckoned a kind of 
revolution. 5 
He declared (e) that there ſhould be no appeal of fall 
judgment in the Jordſhips of his demeſne, becauſe it was 
a crime of felony, In fact, if it was a kind of felony + 
gain(t the lord, by a much ſtronger reaſon it was felony 
againſt the king, But he conſented they might demand an 
amendment (f) of the judgments paſſed in his courts; not 
becauſe they were ſalſe or iniquitous, but becauſe they div 
ſome prejudice (g). On the contrary, he ordained, that 
they ſhould be obliged to make an appcal of falſe judg 
ment againſt the courts of the barons (b), in caſe of as 
complaint, 


As appears every where in the inſtitutions, &c. and Boaumandly 
chap, 61. pag. 309. 


(a) Chap. 21. art. 35: (e) Ibid. book it. chap. 15. 
(b) In the year 12 60 (F) Ibid, book i. cp, 75. K 
(c) Book 1, chap, 2, & 7. & book li. chap. 15. 

book ii. chap. 10, & 11. (g) Ibid. book i, chap. 78. 


(d) Inſtitutions, book i. chap, 6, (h) Ibid, book ii. chag. 15: 


& book ii, chap, 15, f 
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It was allowed by the inſtitutions, as we have already 
obſerved, to bring an appeal of falſe judgment againſt the 
-ourts in the king's demeſnes. They were obliged to de- 
mand an amendment before the ſame court; and in caſe 
the baliff refuſed the amendment demanded, the king gave 
fare to make an appeal (a) to his court, or rather, inter- 
retirg the inſtitutions by themſelves, to preſent him a (b) 
requelt or petition. | 
With regard to the courts of the Jords, St, Lewis by 
permitting them to be appealed of falſe judgment, would 
have the cauſe brought“ before the royal tribunal, or that 
of the lord paramount, not (c) to be decided by duel, 
but by witneſſes, purſuant to a form of proceeding, the 
rules of which he laid down in the inftitutiens (d) 

Thus, whether they could falſify the judgment, as in 
the courts of the barons, or whether they could not falſify, 
% in the courts of his demeſne, he ordained that they 


Y night appeal without running the hazard of a duel, 


Defontaines (e) gives us the two firit examples he ever 
ſx, in which they proceeded thus without a legal duel; 
one in a cauſe tried at the court of St Quintin, which be- 
longed to the king's demeſne; and the other in the court 
of Ponthicu, where the count who was preſent oppoſed 
the ancient juriſprudence: but theſe two cauſes were de- 
aded by law, 

Here perhaps it will be aſked, why St. Lewis ordained 
for the courts of his barons a different form of proceeding 
trom.that which he had eſtabliſhed in the courts of his de- 
meſac? the reaſon is this: when St. Lewis made the re- 
gulations for the courts of his demeſnes, he was not check- 
ed or confined in his views: but he had meaſures to keep 
th the lords who enjoyed this ancient prerogative, that cau- 
les ſhould not be removed from their courts, unleſs the party 
vas willing to expoſe himſelf to the dangers of an appeal 
0! falſe judgment. St. Lewis preſerved the uſage of this 


ut if they wanted to appeal without falſif ying the judgment, the 
Pal was net admitted, Inſtitutions, book ii. chap. 15 
2) Inſtitutions, book ii: chap. book ii. chap 15. & Beaumanoir, 
chap 11, pag. 58, 
(b)Ibid, chap, 1 5. (d) Book i* chap r, 2, & 3. 
% Look i, chap, 6. & 47. & (c} Chap. az, art. 16, & 17. 


appeal; 


78 
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appeal; but he ordained that it ſhould be made without 3 
judicial combat, that is, in order to render the change 
more inſenſible, he ſuppreſſed the thing and continued the 
terms. 

This regulation was not univerſally received in the 
courts of the lords, Beaumanoir (a) ſays, that in his time 
there were two ways of judging; one according to the | 
king's eſtabliſhment, and the other purſuant to the ancient 
practice; that the lords were at liberty to follow which 
way they pleaſed; but when they had pitched upon one in 
any cauſe, they could not afterwards have recourſe 10 the 
other. He adds (b), that the count of Clermont follow. 
ed the new practice, while his vaſſals kept to the old one; 
but that it was in his power to re-eſtabliſh the ancient prac. 
tice whenever he pleaſed otherwiſe he would have leſs au- 
thority than his vaſſals. 

'Tis proper here to obſerve, that France was at that 
time (c) divided into the country of the king's demeſne, 
and that which was called the country of the barons, or 
the baranies, and to make uſe of the terms of St. Lewis's 
inſtitutions, into the country under obedience to the king, 
and the country out of his obedience, When the kings 
made ordinances for the country of their own demeſne, 
they employed their own ſingle authority. But when they 
publiſhed any ordinances that concerned alſo the country 
of their barons, they were made * in concert with them, 
or ſealed and ſubſcribed by them: otherwiſe the barons 
received or refuſed them according as they ſeemed condu- 
cive to the good of their baronies. The rear-vaſlals were 
upon the ſame terms with the great vaſſals, Now the in- 
ſtitutions were not made with the conſent of the lords, 
though they regulated matters which to them were of 


* See the ordinances at the beginning of the third race in the col 
lection of Lauriere, eſpecially thoſe of Philip Auguſtus, on ecclcſtaltic 
juriſdiction, and that of Lewis VIII. concerning the Jews, and the 
charters related by Mr. Bruſſel, particularly that of »t Lewis, on the 
leaſe and recovery of lands, and the feodal majority of young wor", 
tom ii. book 32, pag. 35. & ibid. The ordinance of Philip Augultus 


ag 7 
: Ca) Chap. 61#pag. 309. taines, and the Inſtitutions, book 
(b) Ibid. | ij. chap, 19, 11, 15, & others. 

(c) Sce Beaumanoir, Defon- 
great 


Ch, XXX. OF LAWS. 241 


great importance : but they were received only by thoſe 
who believed they would redound to their advantage, 


Robert, ſon of St. Lewis, received them in his county of 


Clermont; yet his vaſſals did not think proper to conform 
to this practice. 


HAP. . 
Ooſervations on appeals, 


APPREHEND that appeals, which were challenges 

to a combat, muſt have been made immediately on the 
ſpot, / the party leaves the court without appealing, 
ſays Beaumanoir (a), he [o/es his appeal, and the judg- 
ment ſtands good. This continued (till in force, even af- 
ter all the reſtrictions of (b) judicial combats, 


CHAP. XXXI. 
The ſame ſubjett continued, 


{TE villain could not bring an appeal of falſe jadg- 

ment againſt the court of his lord, This we learn 

from Défontaipes (o), and is confirmed moreover by the 

inſtitutions (d). Hence Defontaines (e) ſays, between the 
lerd and his villain there is no other judge but Cod. 

It was the cuſtom of judicial combats that had deprived 
the villains of the privilege of appealing their lord's court 
of falſe judgment. And fo true is this, that thoſe vil- 
lains , who by charter or cuſtom had a right to fight, 
had alſo the privilege of appealing their lord's court of falſe 
judgment, even though the peers who judged them were 


* Defontaines. chap. 2%, art. 9, This article and the 2 rſt of the 
2:4 chapter of the ſame author have been hitherto very ill explained. 
Defontaincs does not oppoſc the judgment of the lord to that of the 
gentleman, becauſe it was the ſame thing; but he oppoſes the com- 
mon villian to him who had the privilege of fighting, 

(2 Chap. 63. pag. 327. ibid. year 1453, 

Clap, Gi, pag. 312 (ec) Chap 21. art. 27, & 22. 

b) See the Inſtitutions of St. (d) Book i chap, 136. 

Lewis, book ii. chap. 15. the Or- (c) Chap. ii, art. 8 
nance of Charles VII. in the (2) Chap. xxil art. 14. 


Vor. II. X ® gentlemen ; 


| 
| 


| 
| 
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* gentlemen: and Défontaines propoſes expedients to 


gentlemen in order to avoid the ſcandal of fighting with a 
villain, by whom they had been appealed of falſe judgment, 

As the practice of judicial combats began to decline, 
and the uſage of new appeals to be introduced, it was rec- 
koned unjult that freemen ſhould have a remedy againſt 
the injuſtice of the court of their lords, and the villain; 
mould not; hence the parliament received their appeals all 
the lame as thoſe of freemen, | 


CH A-P. XXXII. 
T he ſame ſubjet continued. 


HEN an appeal of falſe judgment was brought 2. 
gainſt the lord's court, the lord appeared in per- 
fon be fore his paramount, to defend the judgment of his 
court, In like manner (a) in the appeal of default of 
Jaitice, the party ſuminoned before the lord paramount 
brought his lord along with him, to the end that if the 
default was not proved he might recover his juriſdiction, 
In proceſs of time, as the practice obſerved in thole tuo 
particular caſes was become general, by the introduction 
of all ſorts of appeals, it ſeemed very extraordinary that 
the lord ſhould be obliged to ſpend his whole life in ſtrange 
tribunals, and for other people's affairs. Philip of Valois 
(b) ordained, that none but the bailiffs ſhould be ſum- 
moned ; and when the uſage of appeals became {till more 
frequent, the parties were obliged to defend the appeal: 
the fact + of the judge became that of the party. 
I took (c) notice that in the appeal of default of juſtice, 
the lord loſt only the privilege of having the cauſe tried 
in his own court, But if the lord himſelf was ſued as 


party (d), which was become a very common practice (e), 


he paid a fine of ſixty livres to the king, or to the para- 


Gentlemen may be always appointed judges. Defontaines, chop. 
41. art 48. 95 i a 
+ See the ſituation of things in Boutillier's time, who lived in the 
year 1402. Somme Rurale, book i. pag 19, & 20. ; 
(a) Defontaines, ch 21 art. 33. (d Beaumanoir, chap 61 pag. 
(b) In the year 1332, 312 and 318, 
( Sce chap 39. (2) Ibid, 
i mount, 
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mount, before whow the appeal was brought, From 
thence aroſe the uſage, after appeals had been generally 
received, of fining the lord upon the amendment of the 
ſentence of his judge: an uſage which laſted a long time, 
and was confirmed by the ordinance of Rouſſillon, but fell 
at length to the ground, through its own abſurdity. 


C HAP. XXXIII. 
The ſame ſulject continued, 


N the practice of judicial combats, the perſon who had 
appealed one of the judges. of falſe judgment, might 
loſe (a) his cauſe by the combat, but cauld not poſſibly 
gin it. In fact, the party who had a judgment in bis 
favour, ought not to have been deprived of it by another 
man's act. The appealant therefore, who had gained the 
battle, was obliged to fight likewiſe againſt the adverſe 
partyz not 1n order to know whether the judgment was. 
good or bad (for this judgment was out of the caſe, being 
reverſed by the combat) but to determine whether the de- 
n and was jult or not; and it was on this new point they 
fought. From thence proceeds our manner of pronoun- 
cing arreſts, The court annuls the appeal; the court an- 
nuls the appeal, and the judgment againſt which the ap- 
peal was brought, In effect, when the perſon who had 
made the appeal of falſe judgment, happened to be over- 
come, the ap{eal was reverſed; when he proved victorious, 
both the judgment and the appeal were reverſed: then 
they were obliged to proceed to a new judgment. 
This is fo far true, that when the cauſe was tried by 
inqueſts, this manner of pronouncing did not take place: 
witnels what M. de la Roche Flavin (b) ſays, namely, that 


the chamber of inqueſts could nat ute this form at the be- 
gianing of its creation. 


* 


(a) Defontaines, chap, 21. t. (b) Of the parkaments of 
14. France, bock i. clap 16. 


xð 2 ner 
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CHAP, XXXIV, 
In what manner the proccedings at law became ſecret, 


922 had introduced a public form of proceeding, 
ſo that both the attack and the defence were equa]. 
ly known. The abitneſſes, ſays Beaumanoir (a), cg to 
give in their teſtimony in open court, 

Boutillier's commentator ſays, he had learnt of ancient 
practitioners, and from ſome old manufeript law-books, 
that criminal proceſſes were anciently carried on in public, 
and in a form not very different from the public judgments 
of the Romans. This was owing to their not knowing 
how to write; a thing in thoſe days very common. The 
uſage of writing fixes the ideas, and preſerves the ſecret; 
but when this uſage is laid alide, nothing but the public- 
neſs of the proceeding is capable of fixing thoſe ideas. 

And as uncertainty “ might eaſily ariſe in reſpect to 
what had been judged by vaſſals, or pleaded before vaſ- 
ſals, they could therefore refreſh their memory every time 
they held a court, by what was called proceedings on te- 
cord +, In that caſe it was not allowed to challenge the 
vitneſſes to combat; for then there would be no end of 
diſputes. 

In proceſs of time a ſccret form of proceeding was in- 
troduced. Every thing before had been public; every 
thing now became ſecret; the interrogatories, the infor- 
mations, the re-examinations, the confronting of wit- 
neſſes, the opinion of the public proſecutor; and this is 
the preſent practice. The ſirſt form of procceding was 
ſuitable to the government of that time, as the new form 
was proper to the government ſince eſtabliſhed. 

Boutillier's commentator fixes the epoch of this change 
to the ordinance in the year 1539, I am apt to believe 
that this change was made inſenſibly, and paſſed from one 
lordſhip to another, in proportion as the lords renounced 
the ancient form of judging, and that derived from the ia- 


* As Beaumanoir ſays, chap. 39 pag 209, 
+ They prov-d by witneſles what had beca already done, fats, or 
decreed in court, 


(a) Chap. 61. pag. 315. 8 
ſtitutions 


ſlitutions of St. Lewis was improved. In fat, Beauma- 
noir lays (4), that witneſſes were publickly heard only in 
ciſcs in which it was allowed to give pledges of battle: in 
others, they were heard in ſecret, and their depoſitions 
were reduced to writing, The proceedings became therge 
fore iecret when they ccaſed to give pledyes of battle. 


CH A P. :XXXV. 
Of the Coſts, 


former times no one was condemned in France ts 
J the payment of coſts (b) in temporal courts. The 
party caſt was ſufficicntly puniſhed by ſentences of pecu- 
niary fines to the lord and his peers. From the manner 
of proceeding by judicial combat it followed, that the pare 
ty who was condemned and deprived of life and fortune, 
was puniſhed as much as he could be: and in the other 
caſes of the judicial combat, there were fines ſometimes 
ed, and ſomerimes dependent on. the diſpoſition of the 
lord, which were ſufficient to make people dread the e- 
vents of fuits. The ſame may be ſaid of cauſes that were 
not decided by combat. As the lord had the chief pro- 
ts, ſo he was alſo at the chief expence, either to aſſemble 
his peers, or to enable them to proceed to judgment, Be- 
ſdes, as diſputes were generally determined on the ſpor, 
and without that infinite multitude of writings which after- 
wards followed, there was no neceſſity of allowing colts to 
the parties, | 

The cuſtom. of appeals naturally introduced that of giv- 
mg colts, Thus Defontaines (e) lays, that when they ap- 
pealed by written law, that is, when they followed the 
tew laws of St. Lewis, they gave colts; but that in the 
dual cuſtom, which did not permit them to appeal with- 
out falafying the judgmeat, no colts were allowed. They. 
obtained only a fiae, and the poſſeſſion for a year and a day 
of the thing conteſted, it the cauſe was remanded to the 


lord. 


(a) Chap. 39. pag. 218. manoir; chap. 33. Inſtitutions, 
b, Vetontaines in his counſe', book 1 chap. 90 29 
cup. 22, art. 3, &. 8, and Brau- (e) Chap. 23. arr. 8. " 


* But 
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But when the number of appeals increaſed from the new 
facility of appealing *; when by the frequent uſage of 
eſe appeals from one court to another, the parties were 
ntinually removed from the place of their reſidence; 
'hen the new method of proceeding multiplied and eter- 
d the ſuits; when the art of cluding the very juſteſt 
demands was refined; when the parties at law knew hoy 
to fly only in order to be followed; when actions pro- 
ved deſtructive, and pleas eaſy; when the reaſons were 
loſt in whole volumes of writings; when the world waz 
filled with members of the law, who were ſtrangers both 
to law and juſtice; when knavery found advice where it 
found no ſupport ; then it was neceſſary to deter litigious 
people by the fear of colts They were obliged to pay 
colts for the judgment, and for the means they had em- 
ployed to elude it. Charles the Fair made a general ordi- 
nance on that ſubject (a). | 


CHAP, XXXVI. 
Of the public proſecutor, 


8 by the Salic, Ripuarian, and other barbarous laws, 
crimes were puniſhed with pecumary fines ; they had 

not in thoſe days, as we have at preſent, a public officer 
who bas the care of criminal proſecutions. In effect, the 
iſſue of all cauſes being reduced to the reparation of da- 
mages; every profecution was in ſome meaſure civil, and 
might be managed by any one. On the other hand, the 
Roman law had popular forms for the proſecution of 
crimes, which were inconſiſtent with the office of a public 

oſccutor. 

The cuſtom of judicial combats was no leſs oppoſite to 
this idea: for who is it that would chuſe to make hiraſe)t 
every man's champion againſt all the world? 

I find in the collection of formula's, inferted by Mura: 
tori in the laws of the Lombards, that under our princes 
of the ſecond race there was an advocate of the public 


At preſent when they are inclined to appeal, foys Bouillli, 
Somme Rurale, bo K i. tit 3, Page 16. 
(a) lo the cer 1324. | 


* proſecutor, 
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r proſecutor. But whoſoever pleaſes to read the entire col- 
lecton of theſe formula's, will find there was a total dif- 
ference between thoſe officers and what we now call the 
public proſecutor, our attorney-generals, our king's ſollici- 
tors, or our ſollicitors of the nobility. The former were 


rather agents of the public for the management of political 


and domeſtic affairs, than for the civil. In fact we do not 
find in theſe formula's that they were intruſted with crimi- 
nal proſecutions, or with cauſes relating to minors, to 
churches, or to the condition of perſons. 

I ſaid that the eſtabliſhment of a public proſecutor was 
repugnant to the uſage of judicial combats. I find notwith- 
ſtanding, in one of thoſe formula's, an advocate of the pub- 
lic proſecutor, who had the liberty to fight, Muratori 
has placed it juſt after the conſtitution (a) of Henry I. for 
which it was made, In this conſtitution 'tis ſaid, * That 
« if any man kills his father, his brother, or any of his 
other relations, he ſhall loſe their ſucceſhon, which ſhall 
" paſs to the other relations, and his own ſhall go to the 
* exchequer,” Now it was in ſuing for the ſucceſſion 
which had devolved te the exchequer, that the advocate 
of the public proſecutor, by whom its rights were defend- 
ed, had the privilege of fighting: I his caſe fell within the 
zeneral rule. 

We ſee in thole formula's the advocate of the public 
proſecutor proceeding againſt (b) a perſon who had taken a 
robber, but had not brought him before the count; againſt 
another (e) who had raiſed an inſurrection or tumult againſt 
the count; againſt another (d) who had ſaved a man's life 
vhom the count had ordered to be put to death; againſt (e) 
the advocate of ſome churches, whom the count had com- 
nanded to bring a obber before him, but had not obeyed; 
wazalt (f) another who had revealed the king's ſecret to 


* Advocatus de parte publica. 7275 
(a See this conſtitution and magne, book i. tit. 26. §. 78, 


this formmla in the {ccond volume ic) Another tormula, ib. pat, 


of the Hiſtorians of Italy, pag. 87. 
175 (J) Ibid. pag. 204. 
collection of Muratori, pag. (e / Ibid. pay. 95» 
104, on thc 68th law oi Chaxle- (t ibiu* pag. 6 8. 
| | {trangers; 
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ſtrangers; againſt (a) another who with open violence 
had attacked the emperor's commiſſiry ; again (b) ang. 
ther who had been guilty of contempt to the emperor's 
reſcrip's, and he was proſecuted either by the emperor's 
advocate, or by the emperor himſelf; againſt (e) anothey 
who refuſed to accept of the prince's com: in fine, this 
advocate ſued for things, which by the law wee adjudged 
to the exchequer (d). 

But, in criminal. cauſes, we never meet with the adv. 
cate of the public proſccutor; not even where duels are 
uſed; (e) not even in the caſe of incendiaries; (f) not 
even when the judge is killed (g) on his bench; not even 
in cauſes relating to the condition of perſons (h), to li- 
berty and ſlavery (i). 

Theſe formula's are made not only for the laws of the 
Lombards, but likewiſe for the capitularies added to 
them; ſo that we have no reaſon at all to doubt of their 
giving us the practice obſerved under our princes of the 
fecond race upon this ſubject. 

As the uſage of combats was become more frequent un- 
der the third race, it did not allow of any ſuch thing as a 
publie proſecutor. Hence Boutillier, in his Somme Nurale, 
ſpeaking of the officers of juſtice, takes notice only * of 
the bailiffs, the peers, and ſerjeants. 

1 find in the laws f of James II. king of Majorca, a cre- 
ation of the office of the king's attorney 4 general, with 
the very ſame functions as are exerciſed at preſent by the 
officers of that name amongſt us It is manifett that this 
office was not inſtituted till we had changed the form ot 


our judiciary proccedings. 


* Sce alſo the Iaſtitutions, book i. chap, 1. book ii. chap. 21, & 13, 
and Reaumanotr, chap 61+ pag 368. concerning the manner in which 
proſecutions were managed in thoſe days. 

+ See theſe laws in the lives of the ſaints of the month of June, 
tom. iii. pag. 26, K 

Qui continue noſtram ſacram curiam ſequi teneatur, inſtituatut 
qui facta & cauſas in ipſa curia promoveat atque proſc quatur, 


(a) Ibid, pag. 99, (t) Ibid. 

(b) Ibid. pag. 123. (2) bid. pag. 168. 
(ec Ibid. (h) Ibid. pag. 134» 

1d) Wid pag 137. (i) Ibid. pag. 107. 


c.) Ibid. pag. 147. 
* : C HA. 
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CHA P. XXXVII. 


I what manner the inſtitutions sf St. Lewis fell inte 
oblivion. 


T was the fate of the iuſtitutions, that their origin, 

progreſs and decline, were compriſed within a very 
ſhort period, | 

I ſhall make a few reflections upon this ſubject. The 
tode we have now under the name of St. Lewis's inſtituti- 
ons, was never deſigned as a law for the whole kingdom, 
though ſuch a deſign is mentioned in the preface to this 
code, This compilement is a general code, which deter- 
miges all points relating to civil affairs, to the diſpoſal of 
property by will or otherwiſe, the dowries and advantages 
of women, the profits and prerogatives of ſiefs, and the 
Airs relating to the police G. Now to give a general 
body of civil laws, at a time when each city, town or vil- 
hge had its cuſtoms, was attempting to ſubvert in one mo- 
nent all the particular laws that were then in force in e- 
ery part of the kingdom. To reduce all the particular 
cuſtoms to a general one, would be a very inconſiderate 
thing, even at preſent wten our princes find in all parts 
the moſt paſſive obedience. But if it be a rule that we 
cupht not to change when the inconveniences are equal to 
the advantages, inuch leſs ought we to change when the 
advantages are ſmall and the inconveniences inmmenſe, 
Now if we attentively conſider the fituation which the 
kingdom was in at that time, when every lord was puffed 
W with the notion of his ſovereignty and power, we ſhall 
ind that to attempt a general change of the received laws 
and cuſtoms, mult be a thing that could never enter into 
the heads of thoſe who were then in the adminiſtration. 

\\ hat I haye been ſaying, proves likewiſe that this code 
ok inſtitutions was not confirmed in parliament by the ba- 
tons and magiſtrates of the kingdom, as is mentioned in a 
manuſcript of the town-houſe of Amiens, quoted by Monſ. 
Ducange (a). We find in other manuſcripts that this code 
ni given by S. Lewis in the year 1270, before he ſet out 
or Tunis, But this fact is not truer than the other; for 


(2) Preface te the Inſtitutions, . 
& 
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8. Lewis ſet out upon that Expedition in 1269, as Mon. 
Ducange obſerves: from whence he concludes, that this 
code might have been publiſhed in his abſence. But this, 
Iſay, is impoſhble. How can S. Lewis be imagined to 
have pitched upon the time of his abſence for tranſaQing 
an affair which would have been the ſeed of troubles, and 
might have produced not only changes, but revolutions? 
An enterprize of that kind had need, more than any o- 
ther, of being cloſely purſued, and could not be the work 
of a feeble regency, compoſed moreover of lords “, whele 
intereſt it was that it ſhould not ſucceed, 

Thirdly, 1 affirm it to be very probable, that the code 
vow extant is quite a different thing from S. Lewis's inſti: 
tutions This code cites the inſtitutions; therefore it is a 
work written upon the inſtitutions, and not the inſtitutions 
themſelves. Beſides, Beaumanoir, who frequently makes 
mention of $ Lewis's inſtitutions, quotes only ſome parti- 
cular inſtitutions of that prince, and not this compilement, 
Detontaines (a), who wrote in that prince's reign. males 
mention of the two firſt times that his inſtitutions on judi- 
cial proceedings were put in execution, as of a thing long 
lince elapſed. The inſtitutions of 8. Lewis were prior 
therefore to the compilement I am now ſpeaking of, which 
in rigor, and adopting the erroneous prefaces prefixed by 

me ignorant perſons to that work, could not bave been 


publiſhed before the laſt year of S. Lewis, or cven not till 
after his death, | 


CHAP XXXVIIL 
The ſame ſulject continued. 


HAT is this compilment then which goes at pre- 

ſent under the name of 8. Lewis's inſtitutions! 

What is this obſcure, confuſed, and ambiguous code, whete 
the Freach law is continually mixed with the Roman, where 


* Matthew abbot of S: Denis, Simon of Clermont count of Nell, 2 
in caſe of death Philip biſhop of Evrcux and Joh! count of Pont = 
We have ſeen above in the 3oth chapter, that the count of many 
oppoſed the execution of a new judiciary order in bis lordſtup. 
fact is related by Defontaines. 

(a) Sce above chap. 30. 
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(legiſlator ſpeaks and yet we ſee a civilian, where we find a 
complete digeſt of all cafes and points of the civil law? To 
uaderſtand this thoroughly, we malt transfer ourſelves in 
inagiuation to thoſe times. 

5. Lewis ſeeing the abuſes in the juriſprudence of his 
time, endeavoured to give the people a diſl ke to it: With 
this view he made ſeveral regulations for the courts of his 
demelnes and for thoſe of his barons. And ſuch was his 
luccels, that 3eaumanoir (a), who wrote a little after the 
death of that prince, informs us, that the manner of judg- 
ing, eſtabliſhed by S. Lewis, obtained in a great number of 
the courts of the barons. — 

Thus this prince attained his end, though his regulatiorg 
for the coarts of the lords were not deligned as a general 
Lw for the kingdom, but as a mode] which every one 
might follow, and would even find an intereſt in following, 
He removed the evil by rendering them ſenſible of the good. 
When it appeared that his courts, and thoſe of ſome lords, 
had choſen a form of proceeding more natural, more rea- 
ſonable, more conformable to morality, to religion, to the 
public tranquillity, and to the ſecurity of perſon and pro- 
perty; this form was ſoon adopted, and the other re- 
jeded. 
| To invite when it is improper to conſtrain, to lead when 
tis improper to command, is the higheſt point of ability. 
Reaſon has a natural, nay, it has even a tyrannical ſway 
n meets with reſiſtance but this very reſiſtance forms its tri- 
amph ; for after a ſhort (ſtruggle it forces an intire ſubmiſſion, 

S Lewis, in order to give a diſtaſte of the French juriſ- 
prudence cauſed the books of the Roman law to be tranſ- 
lied, by which means they were made known to the 
hwyers of thoſe times. Défontaines, who is the oldeſt 
* law writer we have, made great uſe of thoſe Roman laws, 
His work is in ſome meaſure a reſult of the ancient French 
juriſprudence, of the laws or inſtitutions of S. Lewis and 
of the Roman law. Beaumanoir made very little uſe of 


the latter; but he reconciled the ancient French laws with 
tie regulations of S. Lewis. 


* He ſays of himſelf in his prologue, Nus lui en prit ongues mais 
Utte choſe dont j'ai. 


% Chap, 61, pag. 309, 
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I have a notion therefore that the law book, known by 
the name of the inſtitutions, was compiled by ſome bali 
with the ſame deſign as that of the authors of thoſe . 
works, and eſpecially of DEfontaines. The title of this 
work mentions, that it is wrote according to the uſage of 
Paris, of Orleans, and of the court of barony ; and the! 
preamble ſays, that it treats of the uſages of the whole 
kingdom, and of Anjou, and of the court of barony, IT 
plain, that this work was made for Paris, Orleans, and 
Anjou, as the works of Beaumanoir and Défontaines were 
made for the counties of Clermont and of Vermandois: 

and as it appears from Beaumanoir, that divers laws of 5 
Lewis had been received in the courts of barony, the oo 
piler was in the right to ſay, that his work related ally 
to thoſe courts. 

Tiis manifeſt, that the perſon who compoſed this work 
compiled the cuſtoms of the country, together with the 
laws and inſtitutions of S. Lewis. This is a very valuable 
work, becauſe it contains the ancient cuſtoms of Anjou, the 
inſtitutions of S. Lewis as they were then in uſe; and, in 
fine, the whole practice of the ancient French law. 

Nothing can be ſo vague as the title and prologue to 
thoſe inſtitutions, which muſt certainly have been foiſted 
in by ſome ignorant hand, At firſt, they are the uſages 
of Paris, of Orleans, and of the court of barony; aftcr- 
wards they are the uſages of all the temporal courts of the 
kingdom, and of the provoſtſhip of France; at length they 

are the uſages of the whole kingdom, and of Anjou, and 
of the court of barony. 

I fancy that 8. Lewis cauſed this work to be underta- 
ken, and that it was finiſhed by his ſucceſſor. One or 
both of thoſe princes ordered ſome cuſtoms of their de- 
meſnes to be reduced into writing; and becauſe theſe cu— 
{toms were there confounded with the Jaws lately made by 
8. Lewis, the work was called S. Lewis's inſtitutions. In 
fact, ſo great a name mult natuxally have given it a ſanction. 
All this was publiſhed under a general form; and the whole 
affair was moſt prudently managed. By reducing them 
into writing, they became more known; and by giving 
them a general form, their uſe was more extended. The 


laws of the kingdom were at that time nothing elſe bot the 
- cuſtom! 


=— © e.. £m: = 


cuſtoms of each place retained in the memories of old men. 
In this general inſufficiency, every one might find in the 
new code what was wanting in thoſe laws; this was a 
ſource from whence they might all draw. The difference 
between this work, and thoſe ot Defontaines and Beauma- 
noir, is its ſpeaking in imperative terms as a legiſlator; and 
this might be right, as it was a mixture of written cuſtoms 
and laws. 


CH A P. XXXIX. 
The fame ſulject continued. 


HERE was an intrinſic defect in this compilement: 

it kormed an amphibious code, where the French 
and Roman laws were mixed; and where things were join- 
ed that were no way relative, but often contradictory to 
eich other. Tis impoſſible to form a good ſyſtem of laws 
from two contrary digeſts. 

Iam not igr.orant that the French courts of vaſſals or 
peers, the judgments without power of appealing to another 
tribunal, the manner of pronouncing ſentence by theſe 
words, I condemn Ca), or, I ab/olve, had ſome conformity 
to the popular judgments of the Romans. But they made 
very little uſe of that ancient juriſprudence ; they rather 
choſe that which was afterwards introduced by the empe- 
rors, and employed it through the whole compilement, in 
order to regulate, limit, correct and extend the French ju- 
nſprudence. | 

8. Lewis, as we have already obſerved, had cauſed the 
works of juſtinian to be tranſlated, in order to give credit 
tothe Roman law. It was ſoon taught in the ſchools; for 
ey liked it better in its natural form, than in the disfigur- 
ed ſhape in which it appeared in the new code. 

Beſides, this compilement made decrees in reſpect to ſe- 
reral things that no longer exiſted, ſuch as the judgement 
of peers, judicial combats, private wars, the flavery of the 
Jews, the cruſades, and bondmen, And as the following 
iges were remarkable for changes, the more changes they 
made, the more they had occaſion to make; ſo that this 


(a) Inſtitutious, book ii, chap. 15. | 
You, II. * code 
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code was always leſs fitted to the actual ſtate of things, 
eſpecially as the local diſpoſitions contained therein were 
allo changed. 64-4 

Farther, the judiciary forms introduced by 8 Lewis fell 
into diſuſe. This prince had not ſo much in view the 
thing itſelf, that is the beſt manner of judging, as the belt 
manner of ſupplying the ancient practice of judging, The 
principal intent was to give a diſrelith of the ancient juriſ- 
prudence, and the next to form anew one. But when the 
inconveniencies of the latter appeared, another ſoon ſuc. 
cceded. „ | | | 

The in{titutions of 8. Lewis did not therefore ſo much 
change the French juriſprudence, as they afforded the means 
of changing it; they opened new. tribunals, or rather ways 
to come at them, And when once the acceſs was eaſy to 
that which was veſted with the general authority, the judg- 
ments which before conſtituted only the uſages of a parti- 
cular lordſhip, formed an univerſal digeſt. By means of 
the inſtitutions they had obtained general deciſions, which 
were entirely wanting in the kingdom : when the building 
was finiſhed, they let the ſcaffold fall to the ground. 

Thus the inſtitutions produced effects which could hard- 
ly be expected from a maſter - piece of legiſlation, To pre- 
pare great changes, ſometimes whole ages are requilite; 
che events ripen, and then the revolutions ſucceed. 

The parliament judged in the laſt reſort of almoſt all 
che affairs of the kingdom. Before (a), it took cognizance 
only of diſputes between the dukes, counts, barons, bi- 
thops, abbots, or between the king and his vaſſals *, rather 
in the relatien they had to the political, than to the civil 
order. They were ſoon obliged to render it permanent, 
whereas it uſed to be held only a few times in a year; and, 
in fins, a great number were created, in order to be ſuffici- 
ent for the deciſion of all manner.of cauſes, 
No ſooner was the parliament beceme a fixed body, 
than they began to compile its decrees. J de Montuc, 
under the reign of Philip the Fair, made a collection which 
at preſent is known by the name of the Olim regillers. 


* Other cauſes were decided by the ordinary tribunals. 
(a Sec Da Tillet on the court vin, book i. chep, 3. Budeaus, & 


af pecrs, See alſo Laroche Fla- Paulus Emilivs, 
K "7 CHAP. 


* 
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Is w nanner the judiciary formt were berroaued from 
the decretals. 


UT how comes it, ſome will ſay, that when the in- 

ſtitutions were laid aſide, the judicial forms of the: 
canon law ſhould be preferred to thoſe of the Roman? 
'Twas becauſe they had conſtantly before their eyes the- 
eceleſiaſtie courts, which followed the forms of the canon 
law, and they knew no court that followed thoſe of the 
Roman Jaw. Beſides the limits of the ſpiritual and tempo- 
ral juriſdiction were at that time very little known: there 
were (a) people * who ſued indifferently, and cauſes that 
were tried indifferently, in either court. It ſeems (b) as. 
if the temporal juriſdiction reſerved no other caſes exclu- 
ſwely to itfelf than the judgment of feudal matters , 
ind of crimes committed by Jaymen in caſes not relating. 
to religion, For (c) if on the account of conventions and. 
contracts, they had occaſion to ſue in a temporal court, the 
parties might of their own accord proceed before the ſpi- 
ritual courts; and as the latter had not a power to oblige: 
tie temporal court to execute the ſentence, they made 
people obey by means of excommunications. Under thoſe 
crcumſtances, when they wanted to change the courſe of 
proceedings in the temporal court, they took that of the 
ſpiritual courts, becauſe they knew it; and did not meddle. 


with that of the Roman law, becauſe they were lirangers. 


to it: for in point of . people know only what is 
practiſed. 


CHA p. XLI. 
Flux and refer of the ecclefiaſtic and temporal Jur [ditions 


HE civil power being in the. hand of an infinite num- 
ber of lords, it was an caſy matter for the ccclefi- 


* Widows, creites, &c. Beaumanoir, chap. 11 fag. 58, 

+ The ſpiritual courts had even laid hold of theſe, under. the pretext 
of the oath, as may be ſeen by the famous Concordat betu cen Philip 
Auguſtus, the clergy, and the barons, which is ſeund in the ordi-., 
nances of Lauricre,' 

(2) Beamanoir, ch p. 11 pag. of Peaun;nor. 

458. i (c) Bea manvir, chap. 11. Pag. 

(b, See the whole 1th chap. 60, 


1 2 altic 


256 THE SPIRIT ZB. xxvin, 


aſtic juriſdiction to gain every day a greater extent. But as 
the eccleſiaſtic courts weakened thoſe of the lords, and 
contributed thereby to give ſtrength to the royal juriſdiction, 
the latter gradually checked the juriſdiction of the cler- 
gy. The parliament, which in its form of proceedings 
had adopted whatever was good and uſeful in the ſpirit- 
val courts, ſoon perceived nothing elſe but the abuſes 
which had crept into thoſe courts; and as the royal jurif. 
diction gained ground every day, it grew every day more 
capable of correcting theſe abuſes. In fact, they were in- 
tolerable; and, without enumerating them, I ſhall refer 
* the reader to Beaumanoir, to Boutillier, and to the or- 
dinances of our kings. I ſhall mention only two, in which 
the public intereſt was more directly concerned, Theſe 
abuſes we know by the decrees that reformed them: they 
had been introduced in the times of the darkeſt ignorance, 
and upon the breaking out of the firſt gleam of light, they 
vaniſhed, By the filence of the clergy it may be preſumed, 
that they forwarded this reformation: which, conſidering 
the nature of the human mind, deſerves commendation, 
Every man that died without bequeathing a part of his e- 
ſtate to the church, which was called dying w72hout con/ef- 
ion, was deprived of the ſacrament, and of chriſtian bu- 
rial, If he died without making a will, his relations were 
obliged to prevail upon the biſhop, that he would jointly 
with them. name proper arbiters, to determine what ſum 
the deceaſed ought to have given, in caſe he had made 
a will. People could not lie together the firſt night of their 
- Nuptials, nor even the two following nights, without hav- 
ing previouſly purchaſed leave: theſe indeed were the three 
beſt nights to chuſe; for as to the others they were not 
worth much. All this was redreſſed by the parliament: 
we find in the (a) gloſſary of the French law, by Ragau, 
the arreſt which it publiſhed (b) againſt the biſhop of A- 
miens. 


* Sce Boutillier Somme Rurale, tit. 9, what perſons are incapable of 
ſuing in a temporal court; and Beaumanoir, chap, 1 1. pag* 56 and the 
regulations of Philip Auguſtus upon this ſubject; as alſo the regula- 
tions between Philip Auguſtus, the clergy and the barons, 

(a) In the word Teſtamentary (b) The 19th of march, 1409. 
executors. a 


I 
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] return to the beginning of my chapter. Whenever we 
obſerve, in any age or government, the different boches of 
the ſtate endeavouring to increaſe their authority, and to 
tike particular adyantages of cach other, we ſhould be 
often Miſtaken were we to conſider their encroachments as 
an evident mark of their corruption. Through a fatality 
inſeparable from human nature, moderation in great men 
s very rare: and as it is always much caſier to puſh on 
force in the direction in which it moves, than to ſtop its 
moment, ſo in the ſuperior claſs of the people it is leſs 


dificult, perhaps, to find men extremely virtuous, than. 


extremely prudent, 

The ſoul feels ſuch an exquiſite pleaſure in domineering 3 
eren thoſe who are lovers of virtue are ſo exceſhrely fond 
of themſelves, that there is no man ſo happy, as not to 
have {till reaſon to miſtruſt his honeſt intentions: and indeed 
oor actions: depend on ſo many things, that it is infinitely more 
alc to do good, than to do it well, ] 


CHAP. XLII. 


The revival f the Roman;/aw, and the reſult thereofe 
Change in the tribunals, 


PON the diſcovery of Juſtinian's digeſt towards the 
| year 1137, the Roman law ſeemed to riſe out of 
its aſhes. Schools were then eſtabliſhed in Italy, where 
it was publickly taught: they had already the Juſtinian 
code, and the novels, 1 mentioned before, that this 


code had been fo favourably received in that country, as to 


eclipſe the law of the Lombards. 

The Italian doctors brought the law of Juſtinian into 
France, where they had only “ the Theodoſian code; be- 
cauſe Juſtinian's laws were not made + ll aſter the ſettle- 
ment of the Barbarians in Gaul, This law met with ſome 
oppolition; but it ſtood its ground, notwithſtanding the 


In Italy they followed Juſtinian's code: hence Pope John VIII. 
n his conſtitution publiſhed after the ſynod. of Troyes, makes men - 
tn of this code, not becauſe it was known in France, but becauſe he 
bu it himſelt, and his conſtitution was gencral, 

This emperor's code was publithed towards the year 530. 


Y: 3 c*communications 


258 THE SPIRIT B. xxvm. 


ex communications of the popes, who ſupported (a) their 
own canons. S. Lewis endeavoured to bring it into repute 
by the tranſlations made by his orders of Juſtinian's works, 
which are (till in manuſcript in our libraries; and I haye 
already obſerved, that they made great uſe of them in 
compiling the inſtitutions. Philip the Fair “ ordered the 
laws of Jultinian to be taught, only as written reaſon, in 
thoſe provinces of France that were governed by cuſtoms; 
and they were adopted as a law in thoſe provinces where 
the Roman law had been received, | 

1 have already taken notice, that the manner of pro- 
ceeding by judicial combat, required very little knowledge 
in the judges : diſputes were decided according to the uſage 
of each place, and purſuant to a few ſimple caſtoms receiy- 
ed by tradition, In Beaumanoir's time (b) there were 
two.different ways of adminiſtering juſtice ; in ſome places 
they tried by peers t, in others by bailiffs: in following 
the firlt way, the peers gave judgment ꝓ according to the 
uſage of their court; in the ſecond it was the prodes homi- 
nes, or old men, who pointed out this fame uſage to the 
bailiff, This whole proceeding required neither learning, 
capacity, nor ſtudy. But when the dark code of the in- 
ſtitutions made its appearance, when the Roman law was 
tranſlated, and taught in publick ſchools, when a certain 
art of procedure and juriſprudence began to be formed, 
when practitioners and civilians were ſcen to riſe ; the peers 
and the prodes homines were no longer capable of judging: 
the peers began to withdraw from the lords tribunals; and the 
lords were very little inclined, to affemble them; eſpecially 
as the new form of trial, inſtead of heing a pompous action 
agreeable to the nobility, and intereſting to a warlike 
people, was become a courſe of pleading, which. they nei: 


* By a charter in the year 1312, in favour of the univcrſity of 
Orleans quoted by Du Tillet. | 

+ Among the common people the burghers wore tried by burghers, 
as the feudatory tenants were tried by one another. See la Thaumaſ- 
ſiere, chap, 19. wo 

+ Thus all requeſts began with theſe words; My Lord judge, it is 
cuſtomary that in your court &c. as appears from the formula quoted 
by Boutillicr, Somme Rurale, book iv. tit. 21 

(a Ncecreta's, book v. tit de (b) Cuſtoms of Reanvoiſis chaps 
privizegiis, capite ſap. r ſpccula. 1. of the office of bai.tÞs. * 
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ther underſtood, nor cared to learn. The cuſtom of try- 
ing by peers began to * be leſs uſed ; that of trying by 
bailiffs to be more ſo: the bailiffs did not give F judgment 
themſelves, they ſummed up the evidence and pronounced 
the judgment of the prodes homines ; but the latter being 
no longer capable of judging, the bailiffs themſelves gave 
judgment. 

This was effected ſo much the eaſier, as they had be- 
fore their eyes the practice of the ecclefiaſtic courts; the 
canon and new civil law both concurred alike to aboliſh the 

ers, 

Thus fell the uſage hitherto conſtantly obſerved in the 
French monarchy, that judgment ſhould not be pronounced 
by a ſingle perſon, as may be ſeen in the Salic laws, the 
capitularies, and in the firſt (a) law- writers under the third 
race. The contrary abuſe, which obtains only in local 
juriſdictions has been moderated, and in ſome meaſure re- 
dreſſed, by introducing in many places a judge's deputy, 
whom he conſults, and who repreſents the ancient prodes 
bomines ; by the obligation the judge is under of taking 
two graduates, in caſes that deſerve a corporal puniſhment ; 
and, in fine, it is become of no manner of effect by the ex- 
treme facility of appeals, _ 


CHAP. XLII, 
The ſame ſubject continued. 


Hs there was no law to inhibit the lords from 
holding their courts themſelves ; no law to aboliſh 


the functions of their peers ; no law to ordain the creation 


The change was inſenſible ; we meet with trials by peers even in 
Boutillier's time, who lived in the year 1402, which is the date of 


his will: but nothing but feodal matters were tried any longer by 
the peers, Boutillier, book i tit. 1. pag 16, 


As appears by the formula of the letters which their lord uſed to 
give them, quoted by houtillier, Somme Rurale, book i. tit, 14. which 
is proved likewiſe by Beaun and ir, cuſtom of Beauvoiſis, chap 1. of 
thebaiiffs; they only directed the proceedi gs. The bailiff is obliged 
in the preſence of the peers to take down the words ef thoſe 
4 who plea , and to aſk the parties whether they are willing to have 

(a) Beaumanoir chap. 67 pag 316. The Inſtitutions, book ii. 
336, & chap. 61. pag- 315. & chap. 13. 
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of hailiffs; no law to give them the power of judging, All 
this was effe ged inſeaſibly, and by the very neceſſity of the 
thing. The knowledge of the Roman law, the arreſts of 
the courts, the new digeſt of the cuſtoms, required a ſtudy 
of which the nobility and illiterate people were incapable, 
The only (a) ordinance we have upon this ſubje&, is 
that which obliged the lords to chuſe their bailiffs from 
among the Jaity. is a miſtake to look upon this as the 
law of their creation; for it ſays no ſuch thing. Beſides, 


it fixes what it preſcribes, by the reaſons it gives: 29 7hz 


end that the bailiffi may be puniſhed * for their pretari. 
gations, tis neceſſary they be taken from the order of the 
#aity, The immunities of the clergy in thoſe days are 
very well known, | 

We mult not imagine that the privileges which the no- 
bility formerly enjoyed, and of which they are now diveſted, 
were taken. from them as uſurpations : no, many of thoſe 
privileges were loſt through neglect, and others were given 
up, becauſeas various changes had been introduced in the 
courſe of ſo many ages, they were inconſiſtent with thoſe 
changes, i: 


G H AP. XUIV. 
Of the proof by witneſſes, 


HE judges, who had no other rule-to go by than the 
1 uſages, inquired very often by witneſſes into every 
eauſe that was brought before them. 

The uſage of jadicial combats. beginning to decline, they 
made their inqueſts in writing. But a verbal proof com- 
mitted to writing, is never more than a verbal proof; fo 
that this-only increaſed the expences of law proceedings. 
Regulations were then made, which rendered molt of thoſe 
inqueſts + uſcleſs ; public regiſters were eſtabliſhed which 


* judgment piven according to the reaſons aledged ; and if they (ay, 


ID . © , . n 
* yes, my lord; che bai i onght to obli e the peers to give julzmen. 


Set a fo the inſtitutions of 8. Lewis, book i chap 105 and book It, 
en P 45 . . GE 
Ut 6 ibi delinquant, ſuperiores (ai poNi»t aum d vertere in coe. 
+ 5ee in what männer, age, and parcatuge were proved, jalütuti- 
ons, book i. chap 751, & 73, 
(a, lt was publiched in the year 1287. 4 * 
a Jeertaiged 


aſcertained moſt facts, as nobility, age, legitimacy, and 
marriage, Writing is a witneſs very hard to corrupt; the 
cuſtoms were therefore reduced to writing. All this is 
rery reaſonable ; it is much eaſier to go and fee in the 
baptiſmal regiſter, whether Peter is the ſon of Paul, than 
to prove this fact by a tedious inqueſt. When there are 
2 preat number of uſages in a country, it is much eaſier to 
write them all down in a code, than to oblige individuals to 
prove every uſage. At length the famous ordinance was 
made, which prohibited the admitting of the proof by wit- 
refſes, for a debt exceeding an hundred livres, except there 
was the beginning of a proof in writing. 


CH AP. XV. 
Of the cuſtoms of France. 


RANCE, as we have already obſerved, was gover- 
ned by unwritten cuſtoms; and the particular uſages 
d each lordſhip conſtituted the civil law. Every lordſhip 
had its civil law, according to Beaumanoir (a), and ſo par- 
ticular a law, that this author who is looked upon as a lu- 
minary, and a very great luminary, of thoſe times, ſays he 
does pot believe that throughout the whole kingdom there 
vere two lordſhips entirely governed by the ſame law. 
This prodigious diverſity had a firſt and ſecond origin, 
With regard to the firſt, the reader may recolle& what has 
been already ſaid concerning it in the (b) chapter of local 
culloms ; and as to the ſecond,” we meet with it in the 
different events of legal duels ; it being natural that a con- 
tnual ſeries of fortuitous caſes muſt have been productive 
if new ulages. | 
Theſe cuſtoms were preſerved in the memory of old 
nen; but inſenſibly laws or written cuſtoms were formed, 
1. At the commencement. (c) of the third race the kings 
fave not only particular charters, but likewiſe general ones, 
n the manner above explained; ſuch are the inſtitutions 
of Philip Auguſtus, ang thoſe made by S. Lewis. In like 
Manner the great vaſſals, in concurrence with the lords who 


) Prologue to the cuſtom of (eh) See the collection of ordi- 
tauvoiſis. | nances, by Lauriere. 
(v) Chap. 12. 
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. princes, ſome able practitioners, ſuch as Defontaines, Beau- 


out the kingdom to be redaced to writing, and preſcribed 


came from cach lord{hip to declare in the general aſſembly 
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held under them, granted certain charters or eſtabliſhmentz, 
according to particular circumſtances, at the aſſizes of their 
duchies or counties: ſuch were the aſſize of Godfrey count 
of Britany, on the diviſion of the nobles; the cuſtoms of 
Normandy, granted by duke Ralph ; the cuſtoms of Chan. 
pagne, given by king Theobald; the laws of Simon count 
of Montfort, and others. This produced fome written 
laws, and even more general ones than thoſe they had 
before. 

2. At the beginning of tlie third race, almoſt all the 
common people were bond- men; but there were ſeveral 
reiſons which determined afterwards the kings and lords to 
infranchiſe them. 

The lords by infranchiſing their bond-men gave them 
property; it was neceſſary therefore to give them civil Jaws, 
in order to regulate the diſpoſal of that property, The 
lords by infranchiſing their bond-men, deprived themſelves 
of their property; there was a neceſſity therefore of te- 
gulating the rights which they reſerved to themſelves, as 
an equivalent for that property. Both theſe things were 
regulated by the charters of infranchiſement ; thoſe char. 
ters formed a part of our cuſtoms, and this part was reduce 
ed to writing, | | | 

3. Under the reign of 'S. Lewis, and of the ſucceeding 


manoir, and others, committed the cuſtoms of their bat- 
liwics to writing. Their deſign was rather to give the 
courſe of judicial proceedings, than the uſages of their tims 
in reſpe& to the diſpoſal of property. But the whole 18 
there; and though theſe particular authors have no autho- 
rity but what they derive from the truth and notoriety of 
the things they ſpeak of, yet there is no manner of doubt 
but they contributed greatly to the reftoration of our an 
cieat French law. Such was in thoſe days our common 
law. | 

We are come now to the grand epocha. Charles VII. 
and his ſucceſſors cauſed the different local cuſtoms through. 


ſet forms to be obſerved at their digeſting. Now as this 
digeſting was made through.all the provinces, and as people 


of 
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of the province the written or unwritten uſages of each 

place, endeavours were uſed to render the cultoms more 

general, as much as poſhble, without org the intereſls 

of individuals, which were carefully * preſerved. Thus 

our cuſtoms aſſumed three characters; they were commit- 

ted to writing, they were made more general, and they 
received the ſtamp of the royal authority, 

Many of theſe cuſtoms having been digeſted anew, ſeve- 
ral changes were made, either in ſuppreſſing whatever was 
incompatable with the actual practice of the law, or in ad- 
ding ſeveral things drawn from this practice. 

Though the common Jaw is conſidered amongſt us as'in 
ſome meaſure oppoſite to the Roman, inſomuch that theſe 
two laws divide the different tercitories; it is notwithſtan · 
ding true that ſeveral regulations of the Roman law enter- 
ed into our cuſtoms, eſpecially when they made the new 
dizelts at a period of time not very diſtant from ours, when 
this law was the principal ſtudy of all thoſe who were de- 
ſpned for civil employments; at a time when it was not 
uſual for people to boaſt of not knowing what it was their 
duty to know, and of knowing what they ought not to 
know; at a time when a quickneſs of underſtanding was 
made more ſubſervient towards learning than pretending to 
a profeſſion, and when a continual purſuit of amuſements 
was not even the characteriſtic of women, 

What has been hitherto faid of the formation of our 
civil laws, ſeems to lead me naturally to give alſo the the- 
ory of our political laws; but this would be too great a 
work. I am like that antiquarian who ſet out from his 
own country, arrived in Egypt, caſt an eye on the pyramids, 
and returned home, | 


* This was obſerved at the digeſting of the cuſtoms of Berry and of 
Paris, Sce la Thaumaſſiere, chap. 3, 


evil, lying always between two extremes. Let us produce 


by its cruelty, which “ hindered people from - borrowing 
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BOOK XXIX. 
Of the manner o, compoſing laws, 


HA P. I. 
Of the ſpirit of the legiſlator, 


Say it, and methinks I have undertaken this work with 
no other view than to prove it: the ſpirit of moderati- 
on ought to be that of the legiſlator ; political, like moral 


an example. 

The ſet forms of juſtice are neceſſary to liberty; but 
the number of them might be ſo great as to be contrary to 
the end of the very laws that eſtabliſhed them ; proceſſes 
would have no end ; property would be uncertain; the 
goods of one of the parties would be adjudyed to the other 
without examining, or they would both be ruined by exa- 
mining too much. . 

The citizens would loſe their liberty and ſecurity; the 
accuſers would no longer have any means to corvict, nor 
the accuſed to juſtify themſelves, 


H AP. II. 
The ſame Subject continued, 


ECILIUS, in Aulus Gellius (a), ſpeaking of the 
law of the twelve tables, which permitted the cre- 
ditor to cut the inſolvent debtor into pieces juſtifies it even 


beyond their abilities. Shall then the cruelleſt laws be the 
beſt ? Shall goodneſs conſiſt in exceſs, and all the relations 
of things be deliroyed ? 


* Cecilius ſays, that he never ſaw nor read of an inſtance, in which 
this puniſkment had been inflifted ; but 'tis likely, that no ſuch pu- 
niſhment was ever eſtabliſhed; the opinion of ſome civilians, that the 
law of the twelve lables meant only the diviſion of the money ariſing 
from the ſale of the debtor, ſeems very probable, 

(a) Book xx. ch. 1. 

CHAP, 
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G HAP. III. 


That the Iaws which ſeem to deviate from the views of 
the legiſlator, are frequently agreeable to them, 


H E law of Solon, which declared thoſe perſons in- 
famous who eſpouſed no fide in an inſurrection, 
ſeemed very extraordinary; but we ought to conſider the 
circumſtances in which Greece was at that time. Tt was 
divided into very {mall ſtates : and there was reaſon to a 
prehend, Jeſt in a republic, torn by inteſtine diviſions, the 
ſobereſt part ſhould keep retired, and things by this means 
ſhould be carried to extremity, 

In the ſeditions raiſed in thoſe petty ſtates, the bulk of 
the citizens either made or engaged in the quarrel, Jn our 
large monarchies, parties are formed by a few, and the 
people chuſe to live quiet. In the latter caſe it is natural 
to call back the ſeditious to the bulk of the citizens, and 
rot theſe to the ſeditious: in the other, it is neceſſary to 
blige the ſmall number of prudent people to enter among 
the ſeditious: 'tis thus the fermentation of one ! 
be ſtopt by a ſingle drop of another. 


iquor may 


CHA-P. Iv, ; 
Of the lauus that are contrary to the views of the legiſlator. 


HERE are laws ſo little underſtood by the legiſlator, 
T as to be contrary to the very end he propoſed. 
Thoſe who made this regulation among*the French, that 
when one of the two competitors died, the benefice ſhould 
devolye to the ſurvivor, had in vicw- without doubt the ex- 
tinction of quarrels : but the very reverſe falls out, we ſce 


the clergy at variance every day, and like Engliſh maſtiff 
worrying one another to death, 


H A f. V. 
The ſame ſuliject continued, 


HE law I am going to ſpeak of, is to be found in 
L this oath preſerved by Aſchines “: / bear that 1 
ill never deſtray a town of the Amphittyons, and that 


29 De falſa legatione, 
Vol. II. 2 


1 
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Iwill not divert the courſe of its running waters ; if an 

nation ſhall preſume to do ſuch a thing, 1 will declare 3 
againſt them, and will deſtroy their towns, The haſt 
article of this law, which ſeems to confirm the firſt, is real. 
ly contrary to it. Amphictyon is willing that the Greet; 
towns ſhould never be deſtroyed, and yet his law paves 
the way ſor the deſtruction of theſe towns. In order to 
eſtabliſh a proper law of nations among the Greeks, they 
ought to have been accuſtomed early to think it a barbarous 
thing to deſtroy a Greek town; conſequently they ought 
not even to deſtroy the deſtroyers. Amphictyon's law was 
Juſt ; but it was not prudent ; this appears even from the 
abuſe made of it. Did not Philip aſſume the power of 
deſtroying towns, under the pretence of their having in- 
fringed the laws of the Greeks? Amphictyon might have 
inflicted other puniſhments ; he might have ordained, for 
example, that a certain number of the magiſtrates of the 
deſtroying town, or of the chiefs of the infringing army, 
ſhould be puniſhed with death; that the deſtroying nation 
ſhould ceaſe for a while to enjoy the privileges of the 
Greeks ; that they ſhould pay a fine till the town was re- 
built. The law ought above all things to aim at the repa- 


ration of damages, 


. 
That laws which appear the ſame, have not always the 


ſame effed. 


ES AR made a law (a) to prohibit people from keeping 
above ſixty ſeſterces in their houſes. This law was 
conſidered at Rome as extremely proper for reconciling the 
debtors to their creditors; becauſe by obliging the 
rich to lend to the poor, they enabled the latter to pay 
their debts. A law of the ſame nature made in France at 
the time of the ſyſtem, proved extremely fatal; becauſe 1t 
was enacted under a molt frightful circumſtance. After 
depriving people of all poſſible means of laying out their mo- 
ney, they ſtripped them even of the laſt reſource of keeping 
it at home; which was the ſame as taking it from them 
by open violence: Czfar's law was deſigned to make the 


#-) Dio lib. 47. 
money 
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money circulate; the French miniſter's deſign was to draw 
all the money into one hand, The former gave either 
lands or mortgages on private people for the money; the 
latter propoſed in lieu of money nothing but effects which 
were of no value, and could have none by their very na- 
ture, becauſe the law compelled people to accept of them, 


CHAP, VII. 
The ſame ſulject continuzd, Neceſſity of compoſing laws 


in a proper manner, 


HE law of oftraciſm was eſtabliſhed at Athens, at 

Argos (a), and at Syracuſe, At Syracuſe it was 
productive of a thouſand miſchiefs, becauſe it was impru- 
dently enacted, The principal citizens baniſhed one ano» 
ther by holding the leaf of a fig-tree (b) in their hands; 
ſo that thoſe who had any kind of merit withdrew from 
public affairs. At Athens, where the legiſlator was ſenſible 
of the proper extent and limits of his law, oſtraciſm prov- 
ed an admirable thing: they never condemned more than 
one perſon at a time; and ſuch a number of ſuffrages were 
requiſite for paſſing this ſentence, that it was extremely 
difficult for them to baniſh a perſoa whoſe abſence was not 
neceſſary to the ſtate, 

The power of baniſhing was exerciſed only every fifth 
year: in fact, as the oſtraciſm was deſigned againſt none 
but great perſonages who threatened the {tate with danger, 
it ought not to be the tranſaction of every day. 


CHAP, VIII. 


That laws which appear the ſame, were not always made 
thro' the ſame motives | 


N France they have reccived molt of the Roman laws on 
ſubſtitutions, but thro” quite a different motive from the 
Romans, Among the latter the inheritance was accompa- 
tied with certain * ſacrifices, which were to be performed 


uf When the inheritance was too much incumbered, they eluded the. 
pontifical jaw by certain ſales, from whence comes the word fine ſa- 
cris hzreditas. | 
(a) Ariſtot, Rep. lib. v. chap. (b) Plutarch, Ife of Diony ſus 
3. 
8 2 2 | by 
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by the inheritor, and were regulated by the pontifical law; 
hence it was, that they reckoned it a diſhonour to die with- 
out heirs, that they made ſlaves their heirs, and that they 
deviſed ſubſtitutions, Of this we have a very ſtrong proof 
in the vulgar ſubſtitution, which was the firſt invented, and 
took place only when the heir appointed did not accept of 
the inheritance. Its view was not to perpetuate the eſtate 
ina family of the ſame name, but to find ſome body that 
would accept of it. 2 


| CHAP. K. | 
That the Greek and Roman laws puniſhed ſuicide, but 


not thro the ſame motive, 


Man, ſays Plato (a), who has killed one nearly re. 
lated to him, that is himſelf, not by an order of the 
magiſtrate, nor to avoid ignominy, but thro' faint-hearted- 
nefs, ſhall be puniſhed. The Roman law puniſhed this acti- 
in When it was not committed thro? faint heartedneſs, thro' 
wearineſs of life, thro” impatience in pain, but thro' a crimi- 
nal deſpair, The Roman law acquitted where the Greek 
condemned, and condemned where the other acquitted, 
Plato's law was formed upon the Lacedæ nonian inſtitu- 
tions, where the orders of the magiſtrate were abſolute, 
where ſhame was the greateſt of miſeries, and faint-heart- 
edneſs the greateſt of crimes, The Romans had no long- 
er thoſe fine ideas; theirs was only a fiſcal Jaw, 
During the time of the republic, there was no Jaw at 
Rome againſt ſuicides : this action is always conſidered by 
their hiſtorians in a favourable light, and we never mect 
with any puniſhment inflifted upon thoſe who committed it, 
Under the ſirſt emperors, the great families of Rome 
were continually deſtroyed by criminal proſecutions. The 
cuſtom. was then introduced of preventing judgment by a 
voluntary death, In this they found a great advantage: 
they had “ an honourable interment, and their wills were 
executed; becauſe their was no law againſt ſuicides, * But 
when the emperors became as avaricious as crucl, they | 


* Forum qui de ſe ſtatuebant humabantur corpora, mancbant teſta- 
menta, pretium feſtinandi, Tacit. 
(2) Book g. of laws, ; 

| deprived 


deprived thoſe who. deſtroyed themſelves of the means of 
reſerving their eſtates, by rendering it criminal for a per- 
* to make away with himſelf thro' a criminal remorſe, 
What I have been ſaying of the motive of the emperors, 
is ſo true, that they conſented * that the eſtates of ſuicides. 
ſhould not be conſiſcated, when the crime for which they 
killed themſelves was not puniſned with confiſcation, 


CHAP. x. 


That laws which ſeem contrary, proceed ſometimes from: 
| the ſame ſpirit, Las! 


N our times we give ſummons to people in their own 
houſes; but this was not permitted (a) among the Ro- 
mans. 

A ſummons was a (b) violent action, and a kind of a war- 
rant for ſeizing the F body; hence it was no more allowed 
to ſummon a perſon in his own houſe, than it is now al- 
lowed to arreſt a perſon in his own houſe for debt.” 

Both the Roman (c) and our laws admit of this principle 
alike, that every man ought to have his own houſe for an 
aylum, where he ſhould ſuffer no violence, 


CHAP. XI. | 
How we are to judge of the difference of laws, 


N France, the puniſhment againſt falſe witnefles is capt» 

tal; in England it is not. Now, to be able to judge 
which of theſe two laws is the beſt, we muſt add that in. 
France the rack is uſed againſt criminals, but not in Eng- 
land; that in France the accuſed is not allowed to produce. 
his witneſſes; and that they very ſeldom admit of what is 
called juſtifying facts; in England they allow of witneſſes 
on both ſides. Theſe three French laws form a cloſe and 


* Rcſcript of the emperor Pius in the 3dlaw, $,1, & a. ff. de bo- 
nis eorum qui ante ſent, mortem ſibi conſciverunt. | 

+ Rapit in jus, Horace, ſatire 9. hence they could aot ſummon thoſe 
to whom a particular reſpect was due 

(a) Leg, 18. ff. de in jus vo- bles. 
endo, (e) See the law 18. ff. de in 

(d See the law of the 12 ta- jus vocando. 
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well connected ſyſtem; and ſo do the three Engliſh laws. 
The law of England, which does not allow of the racking 
of criminals, has but very little hopes to draw from the ac. 
cuſed a confeſſion of his crime; for this reaſon it invites 
witneſſes from all parts, and does not venture to diſcourage 
them by the fear of a capital puniſhment. The French 
law which has one reſource more, is not afraid of intimi. 
dating the witneſſes; on the contrary, reaſon requires they 
ſhould be intimidated; it liſtens only to the witneſſes on 
one fide *, which are thoſe produced by the attorney gene- 
ral, and the fate of the accuſed depends entirely on their 
teltimony. But in England they admit of witneſſes on 
both ſides, and the affair is diſcuſſed in ſome meaſure between 
them; conſequently falſe witneſs. is there leſs dangerous, 
the accuſed having a remedy againſt the falſe witneſs, which 
he has not in France, - Wherefore, to determine which 
of thaſe laws are molt agreeable ro reaſon, we muſt not 
conſider them. ſingly, but compare the whole together. 


CHAP. XII. 


That laws which appear the ſame, are ſometimes really 
different, 


\ HE Greek and Roman laws inflicted the ſame (a) pu- 
niſument on the receiver as on the thief; the French 

law does the ſame, The former acted rationally, but the 
latter does not. Among the Greeks and Romans, the 
thief was condemned to a pecuniary pnniſhment, which 
ought alſo to be inflicted on the receiver: for every man 
that contributes in what ſhape ſoever to a damage, is oblig- 
ed to repair it, But as the puniſhment of theft is capital 
with us, the receiver cannot. be puniſhed like the thief, 
without carrying things to exceſs, A receiver may att 
innocently on. a thouſand. occaſions.; the thief is always cul- 
pable; one hinders the conviction of a crime, the other 
commits it; in one the whole is paſſive, the other is ac- 


» By the ancient French law, witneſſes were heard on both ſides; 
hence we- find in the inſtitutions of St Lewis, book i, chap 7. that 
there.w2s,only a pecnniary puniſhment againſt falſe witneſſes, 

(2) Leg. 1. ff. de receptatoribus, 


tire; 


2 
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tire; the thief muſt ſurmount more obſtacles, and his ſoul 
muſt be more hardened againſt the laws. 

The civilians have gone further; they look upon the 
receiver as more odious than (a) the thief; for were it not 
for the rece:ver, the theft, ſay they, could not be long 
concealed. But this again might be right when there was 
only a pecuniary puniſhment; the affair in queſtion was a 
damage done, and the receiver was generally better able 
to repair it: but when the puniſhment became capital, they 
ought to have been directed by other principles. 


HA P. XIII. 


That we muſt not ſeparate the laws from the end for 
which they were made: of the Roman laws on theft, 


W HEN a thief was caught with the ſtolen thing be- 
fore he had carried it to the place where he deſign- 
ed to hide it, this was called by the Romans an open theft; 
when he was not detected till ſome time afterwards, it was 
a private theft. | | 

The law of the twelve tables ordained, that an open 
thief ſhould be whipt with rods, and condemned to ſlavery, 
if he had attained the age of puberty; or only whipt, if 
he was not of ripe age; but as for the private thief, he was 
only condemned to a recompence of double the value of 
What he had ſtolen. | 

When the Porcian law aboliſhed the cuſtom of whipping 
the citizens with rods, and of reducing them to ſlavery, the 
open thief was condemned to“ a recompence of four fold, 
and they {till continued to condema the private thief to a 
recompence of double. i 

It ſeems very odd, that theſe laws ſhould make ſuch a 
difference in the quality of thoſe two crimes, and in the 
puniſhments they inflicted. In fact, whether the thief 
was detected either before or after he had carried the 
ſtolen goods to the place intended, this was a circumſtance 
Which did not alter the nature of the crime, I do not at 
all queſtion but the whole theory of the Roman laws in 
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relation to theft was borrowed from the Lacecæmonian 
inſtitutions, Lycurgus, with a view of rendering the citi. 
zens dextrous and cunning. ordained that children ſhould 
be practiſed in thieving, and that thoſe who were caught 
in the fact ſhould be ſeverly whipt: this occaſioned among 
the Greeks, and afterwards among the Romans, a great 
difference between an open and a private theft *. 

Among the Romans a ſlave who had been guilty of ſteal. 
ing, was thrown from the Tarpeian rock. Here the La. 
cedexmonian inſtitutions were out of the queſtion ; the laws 
of Lycurgus in relation. to theft were not made for ſlaves : 
to deviate from them in this reſpe was in reality conforms 
ing to them. 

At Rome, when a perſon of unripe age happened to be 
caught in the fact, the prætor ordered him to be whipt 
with rods according to his pleaſure, as was practiſed at 
Sparta. All this had a remoter origin, The Lacedzmo- 
dians had derived theſe uſages from the Cretans; and 
Plato (a), who wants to prove. that the Cretan inſtitdtions 
were deſigned for war, cites the following, namely, the 
faculty of bearing pain in private combats, and in puniſh- 
ments inflicted for open thefts, 

As the civil laws depend on the political inſtitutions, 
becaufe they are made for the ſame ſociety; whenever 
there is a deſign of adopting the civil law of another na- 
tion, it would be proper to examine before-hand, whe- 
ther they have both the ſame inſtitutions, and the ſame 
political law. | Fe 

Thus when the Cretan laws on theft were adopted by 
the Lacedzmonians, as their conſtitution and government 
were adopted at the ſame time, theſe laws were equally 
reaſonable in both nations. But when they were carried 
from Lacedœmonia to Rome, as they did not find there 
the ſame conſtitution, they were always thought ſtrange, 
and had no manner of connection with the other civil laws 


of the Romans, 


Compare what Plutarch ſays in the life of Lycurgus with the laws 
of the digeſt. title de turtis; and the inſtitutes, book 4. tit. 1. ee. 2. 


& 3. - | 


2) Of laws, book 1. 
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CHAP, XIV. 


That we muſt not ſeparate the laws from the circum* 
ances in which they were made. 


T was decreed by a law at Athens, that when the city 
was beſieged, all the uſeleſs people ſhould be put to 
death*. This was an abominable political law, in conſequence 
of an abominable law of nations. Among the Greeks the 
inhabitants of a town taken, loſt their civil liberty, and 
were ſold as ſlaves. The taking of a town implied its in- 
tie deſtruction; which is the ſource not only of thoſe ob- 
ſtinate defences, and of thoſe unnatural actions, but likes 
wiſe of thoſe ſhocking laws which they ſometimes enacted, 
The Roman laws + ordained that phyſicians ſhould be 
puniſhed tor negle& or unſkilfulneſs. In thoſe caſes, if 
the phyſician was a perſon of any fortune or rank, he was 
uly condemned to deportation; but if he was of a low 
andition, he was put to death. By our laws it is other- 
viſe, The Roman laws were not made under the ſame 
circumſtances as ours: at Rome every ignorant pretender 
ntermeddled with pbyſi o; but amongſt us, phyſicians are 
obliged to go thro' a regular courſe of ſtudy, and to take 
their degrees; for which reaſon they are ſuppoſed to un- 
derſtand their art, 


C HAP. XV. 
Tlat ſometimes it is proper the law ſhould amend itſelf. 


HE law of the twelve tables + allowed people to kill 
a night-thief as well as a day-thief, if upon being 
purſued he attempted to make a defence: but it required 
that the perſon who killed the thief ||, ſhould cry out and 
all his fellow-citizens; this is what thoſe laws, which 
permit people to do juſtice to themſelves, ought always to 


* Tnutilis ætas occidatur. Sy rian in Hermog. 
+ The Cornelian law de Sicariis, Inſiitut. lib, 4. tit. 3. de lege Aqui · 


9 
{See the 4th law, ff. ad leg. Aquil. 
| lbid:m, ſee the decree of Taſſillon added to the law of the Bava· 
nus de popularib, leęib. art. 4. 


require. 
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require, Tis the cry of innocence, which in the very 
moment of the action, calls in witneſſes, and appeals ta 
judges, The people ought to take cognizance of the ac- 
tion, and at the very inſtant of its being done; an inſtant 
when every thing ſpeaks, the air, the countenance, the 
paſſions, ſilence; and when every word either condemns 
or abſolves. A law which may become ſo contrary to the 
ſecurity and liberty of the citizens, ought to be executed in 
their preſence. 


CHAP. XVI. 
Things to be obſerved in the compoſing of laws, 


HOS E who have a genius ſufficient to enable them 

to give laws to their own, or to another nation, 

ought to be particularly attentive to the manner of forming 
them. 

The ſtile ought to be conciſe, The laws of the twelve 
tables are a model of conciſeneſs; the very children * uſed 
to learn them by heart. Juſtinian's Novels were ſo very 
diffuſed, that they were obliged to abridge them +.” 

The ityle ſhould alſo be plain and ſimple; a direct ex- 
preſhon being always better underſtood than an indirect 
one. There is no majelty at all in the Jaws of the lower 
empire; princes are made to ſpeak like rhetoricians, 
When the ſtyle of laws is tumid, they are looked upon only 
as a work of parade and oſtentation. 

'Tis an eſſential article that the words of the laws ſhould 
excite in every body the ſame ideas. Cardinal Richelieu (a) 
agreed, that a miniſter might be accuſed before the king; 
but he would have the accuſer puniſhed, if the ſacts he 
proved were not matters of moment, This was enough 
to hinder people from telling any truth whatſoever again 
the miniſter; becauſe a matter of moment is entirely rela- 
tive, and what may be of moment to one, is not ſo to an- 
other, 
Vt carmen neceſſarium, Cicero de legib, lib, ii, 
+ *Tis the work of Irnerius, | 


(a) Political teſtament. 
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The law of Honorius puniſhed with death any perſon 
that purchaſed a freed-man as a ſlave, or that“ gave him 
moleſtation. He ſhould not have made uſe of ſo vague an 
expreſſion: the moleſtation given to a man depends intirely 
on the degree of his ſenſibility, | 

When the law wants to fix a ſet rate upon things, it 
ſhould avoid as much as poſſible the valuing it in money. 
The value of money changes from a thouſand cauſes, and 
the ſame denomination continues without the ſame thing, 
Every one knows the ſtory of that impudent (a) fellow at 
Rome, who uſed to give thoſe he met a box on the ear, 
and afterwards tendered them the five and twenty pence of 
the law of the twelve tables. 

When a law has once fixed the ideas of things, it ſhould 
never return to vague expreſſions In the criminal ordi- 
nance of Lewis XIV. + after an exact enumeration of the 
cauſes in which the king is immediately concerned, follows 
theſe words, and thoſe which in all times have been ſub- 
jet to the determination of the king's judges, which rene 
ters the thing again arbitrary, after it had been fixed, 

Charles VII. I ſays, he has been informed that the par- 
ties appeal three, four, and fix months after judgment, 
contrary to the cuſtom of the kingdom in the country go- 
rerned by cuſtom : he therefore ordains that they ſhall ap- 
peal forthwith, unleſs there happens to be ſome fraud or de- 
ceit in the attorney , or unleſs there be a great or evi- 
dent cauſe to ſue the appeal. The end of this law de- 
ſfroys the beginning, and it deſtroys it ſo eſſectually, that 
they uſed afterwards to appeal during the ſpace of thirty 
years **. 


Aut qualibet manumiſone donatum inquietare voluerit. Appen- 
ax to the Theodoſian code in the firſt volume of father Sirmond's 
vorks, p. 737. 

Vie find in the verbal proceſs of this ordinance the motives that 
determined him. ; . 

In his ordinance of Montel-les tours in the year 1453. 

They might puniſh the attorney, without there being any neceſ 
ity of diſturbing the public order. 

| * The ordinance of the year 1667, has made ſome regulations upon 
uus 1ead. 


) Anlas Gellius, book 20. c. 1, 
The 


— ——— — — 
* 


— c - * — 
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The law of the Lombards (a) does not allow a woman 
that has taken a religious habit, tho? ſhe has made no yow 
to marry; becauſe, ſays this law, iF a ſpouſe abb fo 
been contracted to a woman only by a ring, cannot with. 
out guilt be married to another ; by a much ſtronger reaſon 
the ſpouſe of God, or of the bleſſed virgin. . . . , Now] 
ſay, that in laws the arguments ſhould be drawn from one 
reality to another, and not from reality to figure, or from 


ſigure to reality. 


A law enacted by Conſtantine (b) ordains, that the ſingle 
teſtimony of a biſhop ſhould be ſufficient, without liſtenine 
to any other witneſſes, This prince took a very mon 
method; he judged of affairs by perſons, and of perſons 
by dignities. , 

The laws ought not to be ſubtle; they are deſigned for 
people of common underſtanding, not as an art of logic 
bnt as the plain reaſon of a father of a family, | 

When there is no neceſlity for exceptions and limitati. 
ons in a law, it is much better to omit them: details of 
that kind throw people into new details, 

No alteration ſhould be made in a law without ſufficient 
reaſon, Jultinian ordained, that a huſband might be re- 
pudiated, without the wife's loſing her portion, if for the 
ſpace (c) of two years he had been incapable of conſum- 
mating the marriage, He altered his law afterwards, and 
allowed the (d) poor wretch three years. But in a caſe 
of that nature two years are as good as three, and three 
are not worth more than two. | 

When a legiſlator condeſcends to give the reaſon of his 
law, it ought to be worthy of its majeſty, A Roman (e) 
law decrees, that a blind man is incapable to plead, be- 
cauſe he cannot ſee the ornaments of the magiſtracy, So 
bad a reaſon mult have been given on purpoſe when ſuch a 
number of good reaſons were at hand, | 

Paul the civilian (f) fays, that a child grows perfect in 
the ſeventh month, and that the proportion of Pythagoras's 


(a) Book 2, tit 37 (d) See the Authentic Sed hodie, 
(b) In father Sirmond's ap- in the code de Repudiis. 
pendix to the Theodoſian code, (e) Leg. I ff de poſtulando. 
tom. i. | x (f) In his Sentences, book iv. 
(e) Leg. I. Code de Repudiis, tit, 9. 
numbers 


S 
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numbers ſeems to prove it. Tis very extraordinary that 
they ſhould judge of thoſe things by the proportion of Py- 
thagoras's numbers. E 8 

Some French lawyers have aſſerted, that when the king 
made an acquiſition of a new country, the churches became 
ſubje ct to the Regale. becauſe the king's crown is round. 
Iſhall not examine here into the king's rights, or whether 
in this caſe the reaſon of the civil or eceleſiaſtic law ought 
to ſubmit to that of the law of politics: I ſhall only ſay, 
that thoſe auguſt rights ought to be defended by grave max- 
ims. Was there ever ſuch a thing known, as the real 
rights of a dignity, founded on the figure of that dignity's 
fon ? 
Daria (a) ſays, that Charles IX. was declared of age 
in the parliament of Roan at fourteen years commenced, 
becauſe the laws require every moment of the time to be 
reckoned, in caſes relating to the reſtitution and admini- 
ration of an orphan's eſtate; whereas it conſiders the 
year commenced as a year complete, when the caſe is 
concerning the acquiſition of honours. I am very far 
from cenſuring a regulation which has been hitherto attend- 
ed with no inconveniency; I ſhall only take notice that the 
reaſon alledged (b) is not the true one; it is falſe, that 
the government of a nation is only an honour, 

in point of preſumption, that of the law is far prefer- 
able to that of the man. The French law (c) conſiders 
every act of a merchant during the ten days preceding his 
banktruptcy as fraudulent: this is the preſumption of the 
law. The Roman law inflicted pumihments on the huſ- 
band who kept his wife after ſhe had been guilty of adul- 
tery, unleſs he was induced to it through fear of the e- 
rent of a law ſuit, or through contempt of his own ſhame; 
this is the preſumprion of the man. The judge muſt have 
preſumed the motives of the buſband's conduct, and mult 
have determined a very obſcure and ambiguous point: when 
te law preſumes, it gives a fixed rule to the judge, 


(a) Della guerra civile di Fran pital, ibid. yp, 

ca, pag. 96, (c) It was de in the month 
(b) The Chancellor de I'Ho- of Novembef 17 
Vor. II. A a | Plato's 
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Plato's law, as I have obſerved already, required that 
a puniſhment ſhould be inflicted on the perſon that killed 
himſelf, not with a deſign of avoiding ſhame, but through 
faint-heartedneſs. This law was defective in this reſpeg, 
that in the only caſe in which it was impoſlible to draw 
from the criminal an acknowledgment of the motive upon 
which he had ated, it required the judge to determine 
concerning theſe motives. 

As uſeleſs laws debilitate ſuch as are neceſſary, fo thoſe 
that may be eaſily eladed, weaken the legiſlation. Every 
law ought to have its effect, and no one ſhould be ever 
ſuffered to deviate from it by a particular conveution, 

The Falcidian law ordained among the Romans, that 
the heir ſhould always have the fourth part of the inheri- 
tance: another law * ſuffered the teſtator to prohibit the 
heir from retaining this fourth part. This is making a jeſt 
of the laws. The Falcidian law became uſeleſs; for if 
the teſtator had a mind to favour his heir, the latter had 
no need of the Falcidian law; and if he did not intend to 
faveur him, he forbad him to make uſe of the Falcidian 
law. 

Care ſhould be taken that the laws be worded in ſuch a 
manner, as not to be contrary to the very nature of things, 
In the proſcription of the prince of Orange, Philip II. pro- 
miſes to any man that will kill the prince, to give him or 
his heirs five and twenty thouſand crowns, together with 
the title of nobility; and this upon the word of a king, 
and as a ſervant of God. To promiſe nobility for ſuch an 
action! to ordain ſuch an action in the quality of a ſervant 
of God! This is equally ſubverſive of the ideas of honour, 
morality, and religion. 

There very ſeldom happens to be a neceſſity of prohibit» 
ing a thing which is not bad, under pretence of ſome ima- 
ginary perfection. | 

There ought to be a certain ſimplicity and candor in the 
laws: made to puniſh the iniquity of men, they themſelves 
ought to have the moſt ſpotleſs innocence. We find in 
the law of the (a) Viſigoths that ridiculous requeſt, by 


»Tis the authentic, ſed cum teſtator. 
(a) Book x11, tit. 3. $, 16. . : 
| | | which 


which the Jews were obliged to eat every thing dreſſed i 
with pork, provided they did not eat the pork itſelf. This iN 
was a very great cruelty; they were obliged to ſubmit to 
a law, contrary to their own; and they were allowed to re- 
tain nothing more of their own, than what might ſerve as 
2 mark to diſfinguiſh them. 


CHAP. XVII i 
A bad method of giving laws, i 


HE Roman emperors manifeſted their: will like our | i 
princes, by decrees and edicts; but they permitted, 9 
which our princes do not do, both the judges and private 
people to interrogate them by letters in their ſeveral diffe- Fl 
rences; and their anſwers were called reſcripts. The de- i 
cretals of the popes are reſcripts, ſtrictly ſpeaking. Tis 1 
pain, that this is a bad method of legiſlation. Thoſe who 1 
thus apply for laws, are bad guides to the legiſlator; the | i” 
bes are always wrong ſtated, Julius Capitolinus (a) ſays, 
that Trajan often refuſed to give this kind of reſcripts, leſt 
a fingle deciſion and frequently a particular favour ſhould 
be extended to all caſes, Macrinus (b) had reſolved to a- 
boliſh all thoſe reſcripts; he could not bear that the an» 
ſwers of Commodus, Caracalla, and all thoſe other igno- 
rant princes, fhould be conſidered as laws. Juſtinian A 
tought otherwiſe, and he filled his compilement with _ b 
them, | AM 
I would- adviſe thoſe who read the Roman laws, to di- 
ſinguiſh carefully between this ſort of hypotheſes, and the 
&natus-conſulta, the Plebiſcita, the general conſtitutions 
the emperors, and all the laws founded on the nature 
it things, on the frailty of women, the weakneſs of minors, 
ac the public utility. 


CHAP, XVIII. 
Of the ideas of uniformity, 


HERE are certain ideas of uniformity,. which ſome- 
times ſtrike great geniuſes, (for they even affected 


a) See Julius Capitolinns in (b) Ibid. 
"ring, 


A 2 2 Charlemagne) 
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Charlemagne) but infallibly make an impreſſion on little ſouls. 
They diſcover therein a kind of perfection, becauſe it is 
impoſſible for them not to diſcover it; the ſame weights 
in the police, the ſame meaſures in commerce, the ſame 
laws in the ſtate, the ſame religion in all its parts. But is 
this always right, and without exception? Is the evil of 
changing always leſs than that of ſuffering? And does not 
a greatneſs of genius conſiſt rather in diſtinguiſhing between 
thoſe caſes in which uniformity is requiſite, and thoſe in 
which there is a neceſſity for differences? In China the 
Chineſe are governed by the Chineſe ceremonial; and the 
Tartars by theirs: And yet there is no nation in the world 
that aims ſo much at tranquillity. If the people obſerve 
the laws, what ſignifies it whether theſe: laws are the 
ſame? | 


CHAP. XIX. 
Of legiſlators. 


A RISTOTLE wanted to ſatisfy, ſometimes his jea- 

louly againſt Plato, and ſometimes his paſſion for 
Alexander. Plato was incenſed againlt the tyranny of the 
people of Athens. Machiavel was full of his idol, the 
duke of Valentinois. Sir Fhomas Moor, who ſpoke ra» 
ther of what he had read, than of what he thought, want- 
ed (a) to govern all ſtates with the ſimplicity of a Greek 
city. Harrington was full of the idea of his favourite re- 
republic of England, whilſt a croud of writers ſaw nothing 
but confuſion where they ſaw no crown, The laws always 
meet the paſſions and prejudices of the legiſlator; ſome- 
times they paſs through, and imbibe only a tincture; ſome» 
times they (top, and are incorporated with them, 


(a) In his Utopia, 
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BOOK XXX, 


Theory af the feudal laws among the Franks, 


iu the relation they bear to the eſtabliſk- 
ment of the monarchy. 


CHAP, I. 
Of feudal laws, | 8 


ſhould think my work imperfect, were I to paſs over 
in ſilence an event which happened once and never per- 
haps will happen more: were J not to ſpeak of thoſe Jaws 
which appeared of a ſudden all over Europe, without hav- 
ing any connexion with thoſefhitherto known; of thoſe laws 
which have done infinite good and infinite miſchief; which 
have left rights when the demeſne has been ceded; which' 5 
wy veſting ſeveral perſons with different kinds of ſeigniory 1 
wer the ſame things or perſons, have diminiſhed the 
weight of the whole ſeigniory; which have eſtabliſhed dif- 
ferent limits in empires of too great an extent; which have 
teen productive of rule with an inclination to anarchy, — 
of anarchy with a tendency to order and harmony. a 
This would require a particular work to itſelf; but con- 
idering the nature of the preſent undertaking, the reader 
vill here meet rather with a general ſurvey, than with a. 
complete treatiſe of thoſe laws | 
The feudal laws form a very beautiful proſpect. A ve- 
nerable old * oak raiſes its lofty head to the ſkies; the 
ge ſces from afar its ſpreading leaves: upon drawing near- 
er, it perceives the trunk, but does not diſcern the root; 
be ground muſt be dug up to diſcover it. 
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CHAP, II. 
OF the four:e of feudal laws, 


— 
— 
— — — 
* 3 — IT . — 
- n 2 . 


E conquerors of the Roman empire came from 
Germany. Though few ancient authors have de- 
bite their manners, yet we have two of very great 
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Weight. Czfar making war againſt the Germans, deſcribed 
the manners (a) of that nation; and upon theſe he regulat- 
ed + ſome of his enterpriſes, A few pages of Cæſar upon 
this ſubject are equal to whole volumes. 1 

Tacitus has wrote an intire work on the manners of the 
Germans. This work is ſhort; but it comes from the 
pen of Tacitus, who was always conciſe, becauſe he ſaw 
every thing at one glance. : 

Theſe two authors agree ſo perfectly with the codes ſtill 
extant of the laws of the Barbarians, that reading Cæſar 
and Tacitus we imagine we are reading theſe codes, and ir 
reading theſe codes we fancy we are reading Cæſar and 
Tacitus. 

But if in the reſearch of the feudal laws, I find my» 

ſelf in a dark labyrinth, full of windings and detours, I 
think I have the clue in my hand, and that I ſhall be able 
to find my way through, | X 


CH A-P. TE 
The origin of vaſſalave, 


AS AR“ ſays, That the Germans neglected agri- 
| culture, that the greateſt part of them lived upon 
* milk, cheeſe, and fleſh; that no one had lands or boun- 
* daries,of their own: that the princes and magiſtrates of 
e each nation allotted what portion of land they pleaſed, and 
« where they pleaſed, to every individual, and obliged them 
de the year following to remove elſewhere.” Tacitus ſays 
(b), That each prince had a multitude of men, who were 
< attached to his ſervice, .and followed him wherever he 
went.” This author gives them a name in his language relative 
to their ſtate, which is that of companions (c). They had a 
ſtrong emulation to diſtinguiſh themſelves in the prince's e- 
ſteem; and the princes had the ſame emulation to diſtinguiſh 
themſclves in the bravery and number of their companions, 


+ For inſtance, his retreat from Germany. Ibid. | 

„ Book 6th of the Gallic wars, Tacitus adds, null: domus aut a0 
ger, aut aliqua cura; prout ad quem venere aluntur. De 
German. | 

(a) Book vi. (c) Comites. 

(b, De morib. German. 


«« Their 
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« Their dignity and power,” continues Tacitus, “ conſiſts 
jn being conſtantly ſurrounded with a multitude of young 
and choſen people? this they. reckon an ornament in 
« peace, a defence and ſupport in war. Their name be- 
comes famous at home, and among neighbouring nati- 
„ons, when, they excel all others in the number and 
« courage of their companions: they receive preſents and 
« embaſſies from all parts. Reputation frequently decides 
« the fate of war. In battle it is infamy in the prince to 
« be ſurpaſſed in courage; it is infamy in the companions 
© not to follow the brave example of their prince; it is an 


« eternal diſgrace to ſurvive him. To defend him is their 


« 'moſt ſacred engagement. If a city is at peace, the prin- 
« ces go to thoſe who are at war; and 'tis by this means 
« they retain a great number of friends, To. theſe they 
give the war-horſe and the terrible javelin. Their pay 
« conſiſts in coarſe but large repaſts. The prince ſupports 
« his liberality merely by war and plunder, You might 
| © eaſier perſuade them to challenge the enemy and to ex- 
© poſe themſelves to wounds, than to cultivate the land, 
"and to attend the cares of huſbandry; they refuſe to 
acquire by ſweat what they can purchaſe with blood.” 
Thus, among the Germans there were vaſſals, but no 
fefs; they had no fiefs, becauſe the princes had no lands 
to give; or rather their fiefs conſiſted in horſes trained 
for war, in arms, and feaſting. There were vaſlals, be- 
cauſe there were truſty men who were bound by their word, 
who were engaged to follow the prince to the field, and 
performed very near the ſame ſervice as was afterwards: 
performed for the fiefs. 


CHAP. iv. 
The fame ſubjeft continued. 


ES AR (a) ſays, that,. when any of the princes 
« declared to the aſſembly that he intended to ſet - 
* out upon ſome expedition, and aſked them to follow 
him; thoſe who approved the leader, and the enter- 
prize, ſtood up and offered their aſſiſtance. Upon which 


(a) De Bello Gallico, bb, vi. 


„they 


ted in the preceeding chapter from Tacitus, is the founda- 


hereafter. | 
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they were commended by the multitude. But if they 
did not fulſil their engagements, they loſt the public 
«eſteem, and were looked upon as deſerters and trai- 
onen 33921 Nine n t e 
What Cæſar ſays in this place, and what we have extrac. 
tion of the hiſtory of our princes of the firſt race. 
We muſt not therefore be ſurpriſed, that our kings ſhould 
have new armies to raiſe upon every expedition, new 
troops to perſuade, new people to engage; that to acquire 
much they were obliged to ſpend a great deal; that they 
ſhould inceſſantly acquire by the diviſion of lands and ſpoils, 
and give theſe lands and ſpoils inceſſantly away; that their 
demeſne ſhould continually increaſe and diminiſh ; that a 
father upon giving a kingdom (a) to one of his children, 
ſhould always accompany it with a treaſure; that the king's 
treaſur2 ſhould be conſidered as neceſſary to the monarchy; 
and that one * king could not give part of it to ſtrangers, 
even in portion with his daughter, without the conſent of the 
other kings, The monarchy moved by ſprings, which they 
were conſtantly obliged to wind up. 


ER C H A P . V. 5 
Of the conqueſts of the Franks, 


I is not true, that the Franks upon entering Gaul, took 
poſſeſſion of all the country to turn it into fiefs. This 
has been the opinion of ſome people, becauſe they ſaw 
almoſt all the country towards the end of the ſecond race 
converted into fiefs, rear- ſiefs, or other dependancies; but 
this was owing to particular cauſes, which we ſhall explain 


The conſequence which ſome would infer from thence, 
that the Barbarians made a general regulation for eſtabliſh 
ing in all parts the ſtate of villainage, is not leſs falſe than 


* See Gregory of Tours, book vi, on the marriage of the daughter 
of Chilperic. Chil-bort ſends ambailadors to tell him, that he 
ſhould not give the citi-s of his father's kingdom to his daugther, nor 
his treaſurcs, nor his bonbnen, ner horſes, nor horſemen, nor teams 
ef oxen, &c ; 

La) Sce the life of Dagobert. 3 
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the principle. If at a time when the fiefs were precarious, 
all the lands of the kingdom had been fiefs or dependances 
of fiefs, and all the men in the kingdom vaſſals or bond» 
men ſubordinate to vaſſals; as the perſon that has proper- 
ty is always poſſeſſed of power, the king who continually 
diſpoſed of the fiefs, that is, of the only property then 
exiſting, would have been poſſeſſed of as arbitrary a power 
2s the Grand Seignior is in Turky; which is abſolutely con · 
tradictory to all hiſtor;7, 


„ VI 
Of the Goths, Burgundians, and Franks, 


AUL was invaded by German nations. The Viſi- 

goths took poſſeſſion of the province of Narbonne, 
and of almoſt all the ſouth; the Burgundians ſettled in the 
alt; and the Franks ſubdued very near all the reſt, 

No doubt but theſe Barbarians retained in their reſpec- 
| tre conqueſts the manners, inclinations, and uſages of 
their own country; for no nation can change in an inſtant 
their manner of thinking and acting. Theſe people in 
Germany neglected agriculture, It ſeems by Cæſar and 
Tacitus, that they applied themſelves greatly to a paſto- 
rl life: hence the regulations of the codes of Barbarian 
laws are almoſt all relating to their flocks. Roricon, who 
wrote a hiſtory among the Franks, was a ſhepherd. 

ff | 


CHAP. VII. 
Diferent ways of dividing the lands. 


FTER the Goths and Burgundians had under vari- 

ous pretences penetrated into the heart of the em- 
ire, the Romans, in order to put a ſtop to their devaſtati- 
ons, were obliged to provide for their ſubſiſtence. At firſt 
they allowed them * corn: but afterwards they choſe to 
zue them lands. The emperors, or the Roman | magt- 
lrates in their name, made particular conyentions with 


* The Romans obliged themſelves to this by treaties, ag, 4 
« | Burgundiones partem Galliz occuparunt, terraſque cum Gallicis 
batoribus diviſerunt. Marins's Chronicle, in the year 456. th 
: em 
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them concerning the diviſion of lands, as we find by the 
chronicles and in the codes of the Viſigoths (a) and Bur. 
gundians . 

The Franks did not follow the ſame plan. In the Sali 
and Ripuarian laws we find not the leaſt veſlige of any ſuch 
diviſion of lands: they had conquered the country, and ſo 
took what they pleaſed, making no regulations but amongſt 
themſelves, | 

Let us therefore diſtinguiſh between the conduct of the 
Burgundians and Viſigoths in Gaul, of thoſe ſame Vif. 
goths in Spain, of the (b) auxiliary troops under Auguſtu- 
Jus and Odoacer in Italy, and that of the Franks in Gaul, 
and of the Vandals (c) in Africa, The former entered in- 
to conventions with the ancient inhabitants, and in conſe» 
quence thereof made a diviſion of lands between them; the 
latter did no ſuch thing. 


CHAP, VIII. 
The ſame ſubjed continued. 


AZ AT has induced ſome people to think that the 
Roman lands were entirely uſurped by the Barba» 
rians, is their finding in the laws of the Viſigoths and Bur- 
gundians, that theſe two nations had two thirds of the 
lands: bat this they took only in certain quarters aſſigned 
them. c 
Gundebald + ſays in the law of the Burgundians, that 

his people at their eſtabliſhment had two thirds of the lands 
allowed them; and the ſecond ſupplement | to this law 
takes notice, that only a moiety would be allowed to thoſe 
who ſhould hereafter come to live in that country. Therc- 


* Chap. 54. $. 1. & 2, This diviſien was ſtill ſubfiſting in the 
time of Lewis the Pious, as appears by his capitulary of the year 829, 
which has been inſerted in the law of the Burgundians, tit. 19 + 1. 

+ Licet eo tempore quo populus noſter mancipiorum tertiam & duas 
terrarum partes accepit, &c. Law of the Burgundians, tit. 54 y-+ 7+ 

+ Ut non amplius a Burgundionibus qui infra venerunt requratur, 
quam ad præſens neceſſitas fuerit, medietas terrz, art. 1, 

(a) Book x. tit. 1. §. 8, 9, & Goths. 

16. 7 (e) See Procopius war of tire 
b) See Procopius war of the Vandals. 


121 fore 
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ſore all the lands had not been divided in the beginning 1 
between the Romans and the Burgundians. it 

In the texts of thoſe two regulations we meet with the i 
me expreſſions; conſequently they explain one another, i 
and as the ſecond cannot be underſtood to mean an univer- | 
al diviſion of lands, neither can this ſignification be given to 
the firſt. 

The Franks acted with the ſame moderation as the Bur- 
gundians; they did not ſtrip the Romans wherever they 
extended their conqueſts. What would they have done 


with ſo much land? They took what ſuited them, and left 
the reſt. 


HAP. EX. 


A juſt application of the law of the Burgundians ant! of 
that of the V ligoths in relation to the diviſion of lands. 
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Nis to be conſidered that thoſe diviſions of land were | 
not made with a tyrannical ſpirit; but with a view, 1 
ef relieving the reciprocal wants of two nations that were 
to inhabit the ſame country. | | 
The law of the Burgundians ordains that a Burgundian 
ſhall be received in an hoſpitable manner by a Romas. 
This is agreeable to the manners of the Germans, who, 
according to Tacitus (a), were the moſt hoſpitable people 
in the world, | 53 
By the law of the Burgundians it is ordained, that the 
Burgundians ſhall have two thirds of the lands and one 
third of the bondmen. In this it conſidered the genius of 
the two nations, and conformed to the manner in which 
hey procured their ſubſiſtence. As the Burgundians dealt 
chiefly in cattle, they wanted a great deal of land and few 
bondmen ; and the Romans from their application to agri- 
culture had need of leſs land and of a greater number of 
dondmen. The woods were equally divided, becauſe their 
wants in this reſpe& were the ſame. 
We find in the code (b) of the Burgundians, that each 
Barbarian was placed near to a Roman, The diviſion 
Uerefore was not general; but the Romans who gave the 


bel De morib, German, (e) And that of che ViSgoths 
| | diviſion, 
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diviſion, were equal in number to the Burgundians who re- 
ceived it, The Roman was injured the leaſt poſſible: 
The Burgundians as a martial people, fond of hunting ang 
of a paſtoral life, did not refuſe to accept of the fallow 
grounds; while the Romans kept ſuch lands as. were pro- 
pereſt for culture: the Burgundian's flock fattened the Ro. 
man's field. | 


CHAP. X. 
Of fervituder. 


HE law of the Burgundians (a) takes notice, that 
when thoſe people ſettled in Gaul, they were al. 
lowed two thirds of the land. and one third oft the bond. 
men, The ſtate of villainage was therefore * eſtabliſhed 
in that part of Gaul before it was invaded by the Burgun. 
dians, 
The law of the Burgundians in points relating to the 
two nations makes a formal + diſtinction in both, between 
the nobles,” the free-born, and the bondmen. Servitude 
was not therefore a thing particular to the Romans; nor 
liberty and nobility particular to the Barbarians, 
This very ſame law ſays (b), that if a Burgundian freed- 
man had not given a particular ſum to his maſter, nor re. 
ceived a third ſhare of a Roman, he was always ſuppoſed 
to belong to his maſter's family, The Roman proprietor 
was therefore free, ſince he did not belong to another per- 
ſon's family; he was free, becauſe his third portion was a 
mark of liberty. 
We need only open the Salic and Ripuarian Jaws, to be 
ſatisfied that the Romans were no more in a ſtate of ſeryi- 
"tude among the Franks, than among the other conquerors 
of Gaul. 
The count de Boulainvilliers is miſtaken in the capital 
point of his ſyſtem: he has not proved that the Franks 


This is confirmed by the whole title of the code de Agricolis & 
Cenſitis, & Colonis. | | 

+ Si dentem optimati Burgundioni vel Romano nobili excuſſerit. 
tit, 26. f. 1. & fi mediocribus perſonis ingenuis tam Burgundionibus 
quam 1 Ibid, $ 2. PLETE 

5 M. 54. 5 it, . 

(a) Tit. 54 {8 (b) Tit, 57 ads 
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made a general regalation to reduce the Romans into a kin 
of ſervitude. | Fr 

As this author's work is penned without art, and as he 
ſpeaks with the ſimplicity, frankneſs and candour of that 
ancient nobility from whom he deſcends, every one is ca- 
pable of judging of the fine things he ſays, and of the er- 
rors into which he is fallen, I ſhall not therefore under- 
take to criticiſe him; I ſhall only obſerve, that he had 
more wit than underſtanding, more underſtanding than 
knowledge; tho? his knowledge was not contemptible, for 
he was well acquainted with the molt valuable part of our 
hilſtory and laws. | | | 

The count de Boulainvilliers, and the abbé du Bos, 
have formed two different ſyſtems, one of which ſeems to 
be a conſpiracy againſt the commons, and the other againſt 
the nobility. When the ſun gave leave to Phaeton to 
drive his chariot, he faid to him, ** If you aſcend too high, 
« you will burn the heavenly manſions; if you deſcend too 
„low, you will reduce the earth to aſhes: Do not drive 
4 to the right, you will meet there with the conſtellation 
of the ſerpent; avoid going too much to the left you 
will there fall in with that of the altar: keep in the 
% middle *.“ | 


- 


CHAP. XI. 
The ſame ſubject continued. 


W* AT firſt gave riſe to the notion of a peneral re- 
| gulation made at the time of the conqueſt, is our 
meeting with a prodigious number of ſervitudes in France 


tinual progreſſion of theſe ſervitudes was not attended to, 


people imapined in an age of obſcurity a general law which 
vas never made. | 


Nec preme, nec ſummum molire per æthera currum, 


& Altius egreſſus, (cleſtia tecta cremabis; 
Inferius terras: medio tutiſſimus ibis, 
it, Neu te dexterior tortum declin2t ad anguem, 
us Neve ſiniſterior preſſam rota ducat ad aram ; | 
Inter utrumgue tene. Or D Mctam, lib. ji. 
le Vor. II. B b Towards 


towards the beginning of the third race; and as the con- 
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in time of war, and granted every thing in time of peace. 
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Towards the commencement of the ſirſt race, we meet 
with an infinite number of freemen, both among the Franks 
and the Romans; but the number of bondmen increaſed to 
that degree, that at the beginning of the third race, all 
the huſbandmen and almoſt all the inhabitants * of towns 
were become bondmen: and whereas at the firft period 
there was very near the fame adminiſtration in the cities 29 
among the Romans, namely, bodies of citizens, a ſenate, 
and courts of judicature; at the other we hardly meet 
with any thing but a lord and his bondmen, 

When the Franks, Burgundians, and Goths, made their 
ſeveral invaſions, they took gold, filver, moveables, 
clothes, men, women, boys, and whatever the army 
could carry; the whole was brought to one place, and di- 
vided amongſt the army (a). Hiſtory ſhews, that after 
the firſt ſettlement, that is after the firſt devaſtations, they 
entered into an agreement with the inhabitants, and left 
them all their political and civil rights. This was the 
law of nations in thoſe days; they plundered every thing 


Were it not ſo, how ſhould we find beth in the Salic and 
Zurgundian laws ſuch a number of regulations abſolutely 
contrary to a general ſervitude of the people ? 

But that which was not effected by the conqueſt, was 
effected by the fame law of nations (b) which ſubſilted af. 
ter the conqueit. Oppoſition, revolts, and the taking of 
towns were followed with the ſervitude of the inhabitants, 
And, not to mention the wars which the different conquer- 
ing nations made againſt one another, as there was this 
particularity among the Franks, that the different diviſions 
of the monarchy gave riſe continually to civil wars be- 
tween brothers or nephews, in which this Jaw of nations 
was conſtantly practiſed, ſervitudes of courſe became more 
general in France than in other countries: and this is, I 
believe, one of the cauſes of the difference between our 


* While Gaul was under the domination of the Romans, they for- 
med particular bodies; theſe were generally freedmen, or the deſcen- 
dants of freedmen. | 

(a) See Gregory of Tours (b) See the lives of the Saints 
book ii, chaps 27. Aimoin book in the next page. 
> chap. 12. 


French 


Ch. XI. OF L A WS 291 


French laws and thoſe of 25 and Spain, in reſpect to the 
right of lordſhips. 

The conqueſt was ſoon over; and the 15 of nations 
then in force was productive of ſome ſervitudes. The 
cuſtom of the ſame law of nations, which obtained for ma- 
ny ages, gave a prodigious extent to thoſe: ſervitudes. 

Theodoric (a) imagining that the people of Auvergne 
were not faithful to him, thus addrefied the Franks of his 
diviion: Fellow me, and 1 will carry. you into a eountry 
avhere you fhall have gold, filter, captives, clothes, and 
fucks in abundance; and you ſhall remove all the peopls 
inta your own country. 

After the peace (b), which was concluded between 
Gontram and Chilperic, the troops employed in the ſiege 
of Bourges having had orders to return, carried ſuch a | 
large booty away with them, that they bardly left enher i 
men or catile in the country. |. 

I might quote here“ authorities without number: and 
as the bowels of human compaſſion were moved at thoſe 
miſer ies, as ſeveral holy prelates beholding the captives 
bound two and two, employed the treaſure belonging to = 
the church, and ſold even the ſacred utenſils, to ranſom: 
as many as they could; and as ſeveral holy monks exerted 
themſelves. on that occaſion, it'is in the + lives of the 
ſaints that we meet with the beſt eclairciſſements on this 
ſubject, And, notwithſtanding what may be objected to 
the authors of thoſe lives, namely their having been ſome- 
times a little too eredulous in reſpect to things which God 
has certainly performed if they were neceſſary for the ex- 
ecution of his deſigns; yet we draw conſiderable lights 
from thence, in reſpect to the manners and uſages of thoſe 
times. 

When we caſt an eye upon the monuments of our hi- 
ſtory and laws, the whole ſecms to be a vaſt boundleſs: 


Aa * 


* See the chronicle of Fredegarius, in the year 6co, and his cor» 
tinvator, in the year 741; the annals of Fuld, in the year 739, and 
the lives of the ſaints in the next quotation. 

+ See the lives of S. Epiphanius, A 17 Fptadins, 8. Cæſarius, St. Fis 
clus, S. Porciat, S. Treverius, 3. Eu: chius, and of S. Leger, the 
miracles of S. Julian. Cc. | 


SG ano opobococnes - Deerant quoque littora ponto. Ovi D, line Is 
fa) Gregory of Tours book iii. (b) Ibid. book vi, chap. 31. 


B b 2 ocean: 


may be ſeen in different charters. On the other hand, the 


- ſervitudes reſtored to the arts and to agriculture whateyer 


292 THE SPIRIT B. XXX, 


ocean: all thoſe frigid, dry, inſipid, and crude writings 
muſt be devoured in the ſame manner, as Saturn is fabled 
to have devoured the ſtones. : 

A vaſt quantity of land which had been in the hands of 
freemen*, was changed into mortmain, when the country 
was ſtripped of its free inhabitants; thoſe who had a great 
multitude of bondmen either took large territories by force, 
or had them yielded by agreement, and built villages, as 


freemen, who cultivated the arts, found themſelves reduc- 
ed to exerciſe thoſe arts in a {tate of ſervitude : thus the 


they had loſt, | 

It was a cultomary thing with the proprietors of lands, 
to give them to the churches, in order to hold them them- 
ſelves by a quit rent, thinking to partake by their ſervitude 
of the ſanctity of the churches. 


C H A P, * - » i 
That the lands belonging to the diviſion of the Barbarians 


paid uo taxer. 


People remarkable for their ſimplicity, and poverty, 

k a free and martial people who lived without any 
other induſtry than that of tending their flocks, and who 
had nothing but ruſh cottages to attach them to their (a) 
lands; ſuch a people, I ſay, mult have followed their chiefs 
for the ſake of booty, and not to pay or to raiſe taxes. The 
art of tax gathering is always invented too late, and when 
men begin to enjoy the felicity of other arts, 
The tranſient {b) tax of a pitcher of wine for every acre, 
which was one of the exactions of Chilperic and Fredegon- 
da, related only to the Romans, In fact, it was not the 
Franks that tore the rolls of thoſe taxes, but the clergy 
who in thoſe days were all Romans, The burthen of this 


* Even the huſbandmen themſelves were not all ſlaves: ſce the 18th 
and 23d law in the code de Agricolis, & Cenſitis, & Colonis, and the 
20th of the ſame title. 

ca) See Gregory of Tours, (b) Ibid, book, 5. 
book ii. | 

tax 
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tax lay chiefly on the inhabitants * of the towns; now 
theſe were almoſt all inhabited by Romans, 

Gregory of Tours (a) relates, that a certain judge was 
obliged after the death of Chilperic to take refuge in a 
church, for having under the reign of that prince ordered 
taxes to be levied on ſeyeral Franks, who in the reign of 
Childebert were Zzgezu7, or freeborn: Multos de Francis, 
que tempore Ghildeberti regis ingenui fuerant, publico tris 
buto ſubegit, Therefore the Franks who were not bonds 
men paid no taxes, 8 

There is not a grammarian, but would be aſhamed to ſee 
how the abbe du Bos (b) has interpreted this paſſage. He 
obſerves, that in thoſe days the freed-men were called alſo 
ingenui. Upon this ſuppoſition he renders the Latin word 
ingenui, by freed from taxes; a phraſe, which we indeed 
may uſe, as freed from cares, freed from puniſhments ; 
but in the Latin tongue, ſuch expreſhons as ingenui a tris 
ulis, libertini a tributis, manumiſſi tributorum, would 
be quite monſtrous, | 

We find in the law of the Viſigoths +, that when a Bar- 
barian had ſeized upon the eſtate of a Roman, the judge 
obliged him to fell it, to the end that this eſtate might 
continue to be tributary ; conſequently the Barbarians paid 
00 taxes. 

The abbe du Bos (c) who, to ſupport his ſyſtem, would 
fin have the Viſigoths ſubject to taxes 4, quits the literal 
and ſpiritual lenſe of the law, and pretends upon no other 
ndeed than an imaginary foundation, that between the 
clabliſhment of the Goths and this law there had been 


*-Quz conditio univerſis urbibus per Galliam conſtitutis ſummopere 
elt adhibita, Life of S. Aridius. | | 

+ Tudices atque præpoſiti tertias Romanoram, ab illis qui occupatas 
tnent, auferant, & Romanis ſua cxaQione line aliqua dilatione re- 
ſituznt, ut nihil fiſco debeat deperire, lib x. tit. 1. chap. 14. 

He lays a ſtreſs upon another law of the \ iligoths, book x. tit. 1 
art, 12 which proves nothing at all; it ſays only, that he who has recet- 
ved of a lord a piece of land on condition of a rent or ſervice, ought 
to pay it. 5 

(a) Book vii. (e) Eſtabliſument of the Franks 

(0) Eſtablihment of the French in Gaul, tom ills Chap. 14. pag. 
monarchy tom, ii, chap. 14. pag. 510. | 
555, 


9 
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an augmentation of taxes which related only to the Romans. 
But none but father Harduin are allowed to exerciſe thus 
an arbitrary power over fads, | 

The ſame author makes a wrong uſe of the capitularies, 
as well as of the hiſtorians and laws of the barbarous nati. 
ons. When he wants the Franks to pay taxes, he applies 
to freemen what can be underſtood: only of (a) bondmen; 
when he ſpeaks of their military ſervice, he applies to (db) 
bondmen what can never relate but to freemen. 


c HA P. TIIII. 


Of taxes paid by the Romans and Gauls, in the monarchy of 
the Franks. 


Might here examine whether after the Gauls and Ro- 
mans were conquered, they continued to pay the taxes 
to which they were ſubject under the emperors. But, in 
order to proceed with greater expedition, I ſhall be ſatil- 
fied with obſerving that if they paid them in the beginning, 
they were ſoon after exempted, and that thoſe taxes were 
changed into a military ſervice. For I confeſs I cannot con- 
cewe how the Franks ſhould have been at firſt ſuch great 
friends, and afterwards ſuch ſudden and violent enemies, 
to taxes. | 
A capitulary * of Lewis the Pious explains extremely 
well the ſituation of the freemen in the monarchy of the 
Franks, Some troops F of Goths or Jberians, flying from 
the oppreſhon of the Moors, were received in Lewis's do- 
minions. The agreement made with them was, that like 
other freemen they ſhould follow their count to the army; 
that upon a march they ſhould mount guard gt and patrol 
under the command alſo of their count; and that they 
ſhould furniſh horſes and carriages for baggage to the king's 


In the year 815, chap. 1, which is agreeable to the capitulary of 

Charles the Bald, in the ycar 844. art, 1, & 2. 1 
+ Pro Hiſpanis in partibus Aquitaniæ, Septimaniæ, & Trowindæ 

conſiſtentibus. Ibid. 

1 Excubias & explorationes quas Wactas dicunt. Ibid. 

(a) Eſtabliſhment of the French lower down, chap. 17. ; 

"monarchy tom. it, chap. 14 pag. (b) Ibid, tom. i, chap. 4+ Pag. 

$13» where he quotes the 28th 296. 

article of the edict of Piſles. Sce 3 

| | | commiſſaries 
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* commiſfaries and to the ambaſſadors in their way to and 
from court; and that they ſhould not be compelled to pay 
any farther acknowledgment, but ſhould be treated as the 
other freemen. | 

It cannot be ſaid that theſe were new uſages iutroduced 
towards the commencement of the ſecond race. This mult 
be referred at leaſt to the middle or to the end of the firſt, 


A capitulary of the year + 864, ſays in expreſs terms, that 


it was the ancient cuſtom for freemen to perform military 


ſeryice, and to furniſh likewiſe the horſes and carriages 
above - mentioned; duties particular to themſelves, and 
from which thoſe who poſſeſſed the ſiefs were exempt, as 
we ſhall prove hereafter. | 

This is not all; there was a regulation f which hardly 

rmitted the impoling of taxes on thoſe freemen. He 
who had four manors || was always obliged to march againſt 
the enemy: he who had but three, was joined with a free- 


nan that had only one; the latter bore the fourth part of 


the other's charges, and ſtaid at home. In like manner, 
they joined two freemen who had each two mannors; he 


who went to the army had half his charges bore by him who 
{aid at home. 


Again, we have an inſinite number of charters, in which 


the privileges of fiefs are granted to lands or diſtricts poſ- 
ſeſſed by freemen, and of which I ſhall make further men- 
tion hereafter. Theſe lands are exempted from all the 
duties or ſervices, which were required of them by the 
counts and by the reſt of the king's officers : and as all 
theſe ſervices are particularly enumerated, without making 


any mention of taxes, tis manifeſt that no taxes were im- 
poled upon them, 


They were not obliged to furniſh any to the count, Ibid. art. g, 

+ Ur Pagcuſes Franci, qui caballos habent, cum ſuis comitibus in 
Holter pergant. The counts are forbid to deprive them of their hor- 
ſes, ut hoſtem facere, & debitos paraveredos fecundum antiquam con- 
luetudinem exſolvere poſſint. Edict of Piſtes in Baluzius, p. 186, 

} Capitulary of Charlemagne, in the year 8 12. chap. 1. Edict of 
Piltes in the year 864 art. 2. 

| Quatuor Manſos. I fancy that what they called Manſus was a 
particular portion of land belonging to a farm where there were bond- 
men; witneſs the capitulary of the year 853, apud Sylvacum, tit. xiv. 
agunſt thoſe who drove the bondmen from their Manſus. 
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It was very natural that the Roman art of tax. gatherin 
ſhould fall of itſelf in the monarchy of the Franks: it Fa. 
a moſt complicate art, far aboye the conception, and wide 
from the plan, of thoſe ſimple people. Were the Tartars 
to over-run Europe, we ſhould find it very difficult to 
make them comprehend what is meant by one of our finan- 
cers. ; 

The (a) anonymous author of the life of Lewis 1527 
Piour, ſpeaking of the counts and other officers of the na- 
tion of the Franks, whom Charlemagne eſtabliſhed in Acqui- 
tania, fays, that he intruſted them with the care of defen- 
ding the frontiers, as alſo with the military power and the 
intendancy of the demeſnes belonging to the crown, This 
ſhews the ſtate of the royal revenues under the ſecond race. 
The Prince had kept his demeſnes in his own hands, and 
employed his bondmen in improving them. But the in- 
dictions, the capitations, and other impolts raiſed at the 
time of the emperors on the perſons or goods of freemen, 
had been changed into an obligation of defending the fron- 
tiers and marching againſt the enemy. | 

The biſhops writing (b) to Lewis brother to Charles the 
Bald, uſe theſe words: Take care of your lands, that 
« you may not be obliged to travel continually by the houſes 
« of the clergy, and to tire their bondmen with carriages, 
«© Manage your affairs, continue they, in ſuch a manner, 
% that you may have enough to live upon, and to receive 
« embaſhes,” It is evident that the king's revenues * ig 
thoſe days conſiſted of their demeſnes, | 


C HAP. XIV. 
Of what they called Cenſus: 


FT ER the Barbarians: had quitted their country, 
they were deſirous. of reducing their uſages into. 
writing : but as they found a difficulty in writing German 
words with Roman letters, they publiſhed thele laws in 


Latin. is 


* They levied alſo ſome duties on rivers, where there happened to 

be a ridge or a paſſage. g 5 
en In Fithou, part, l. pag. 157. (b) See the capitulary of the 
year 859, art, 14, 1 
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In the confuſion and. rapidity of the conqueſt, moſt things 
changed their nature: in order however to expreſs them, 
they were obliged to make uſe of ſuch old Latin words, as 
were molt analogous to the new uſages. Thus whatever 
was likely to revive * the idea of the ancient cenſus of the 
Romans, they called by the name of cenſus, tiributum ; 
and when things had no relation at all to the Roman cenſus, 
they expreſſed, as well as they could, the German words 
by Roman letters: thus they formed the word /redum, on 
which I ſhall have occaſion to deſcant in the following 
chapters, | 

The words cenſus and tributum having been employed 
in an arbitrary manner, this has thrown ſome obſcurity on 
the ſignification in which theſe words were uſed under our 
princes of the firſt and ſecond race. And modern f authors 
who had adopted particular ſyſtems, having found theſe 
words in_ the writings of thoſe days, imagined that what 
dis then called cenſus, was exactly the cenſus of the Ro- 
mus; and from thence they inferred this conſequence 
that our kings of the two firſt races, had 2 
in the place of the Roman emperors, and made no change 
in | their adminiſtration. Beſides, as particular duties 
raſed under the ſecond race were by chance and by certain 
reſtrictions converted into others, they inferred from 
thence that theſe duties were the cenſus of the Romans: 
nd, as ſince the modern regulations, they found that the 
crown demeſnes were abſolutely unalienable, they preten- 
ded that thoſe duties which repreſented the Roman cenſus, 
and did not form a part of the demeſnes, were mere uſur- 
pations. J omit the other conſequences, 


* The cenſus was ſo generical a word, that they made uſe of it to 
expreſs the tolls of rivers, when there was a bridge or ferry to paſs. 
dee the third capitulary, in the ycar 803, edition of Paluzius, pag. 
395. art, x, & the 5th in the year 819. pag. 616, They gave like- 
viſe this name to the carriages turniſhed by the freemeen to the king, 
or to his commiſſaries, as appears by the capitulary of Charles the 
Bald, in the year 865. art. 8, | | 

The Abbe du Bos, and his followers. 

See the weakneſs of the arguments produced by the Abbe du Bos, 
in the eſtabliſhment. of the French monarchy, tom, iii. book 6, chap. 
14. clpecially in the inference he draws from a paſſage of Gregory of 
tours, concerning a diſpute between his church and king Charibert. 

ker inſtance by iafranchiſements. T 

| 0 
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To apply the ideas of the preſent time to diſtant ages, 
is a moſt fruitful ſource of error. To thoſe people who 
want to modernize all the ancient ages, I ſhall ſay what the 
Egyptian prieſts ſaid to Solon, © Athenians, you are 

mere children | 


GH-AP, XV. 


That what they called cenſus was raiſed only on the bond. 
: men, and not on the freemen. : 


"F-: HE king, the clergy, and the lords raiſed regular 

taxes, cach on the bondmen of their reſpective de- 
meſnes, I prove it with reſpe& to the king, by the ca. 
pitulary de Villis ; with regard to the clergy, by the codes 
of the * laws of the Barbarians; and with relation to the 


lords, by the regulations (a) which Charlemagne made con- 
cerning this ſubject. 


Theſe taxes were called cenſus ; they were economical 
and not fiſcal duties, mere private ſervices and not public 
obligations, x | 

I affirm, that what they called cer/us at that time, was 
a tax raiſed upon the bondmen. This I prove by a for- 
mulary of Marculfus containing a permiſſion from the king 
to enter into holy orders, provided the perſon be f free- 
born, and not enrolled in the regiſter of the cerſus. 1 
prove it alſo by a commiſſion from Charlemagne to a count 
(b), whom he had ſent into Saxony; which contains the 
infranchiſement of the Saxons for having embraced Chri- 
ſtianity, and is properly a charter of freedom . Thus 


prince reſtores them to their former || civil liberty, and 


* Law of the Alemans, chap. 22. and the law of the Bavarians 
tit. 1. chap. 14. where the regulations are to be found which the cler- 
y made concerning their order, f 
I Si ille de capite ſuo bene ingenuus ſit, et in Puletico publico cenſi⸗ 
tus non eſt, lib. i. formul, 19. 
Et ut iſta ingenuitatis pagina ſirma ſtabiliſque conſiſtat. Ibid, 
Priſtinæque libertati donatos, & omni nobis debito cenſu folutos, 


Ibid. 


(a) Book 5th of the Capitula- the Capitularies by Balu zius, vol 
rics, chap. 303. I. pag. 250. 
(b) In the year 789, edition of 


exempts 
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exempts them from paying the cenſus, It was therefore 
the ſame thing to be a bondman, as to pay the cenſus; 
to be free as not to pay it. | 

By a kind of letters patent & of the ſame prince in fa- 
rour of the Spaniards, who had been received into the mo- 
narcky, the counts are forbid to demand any cenſus of them, 
or to deprive them of their lands. That ſtrangers upon 
their coming to France were treated as bondmen, is a thing 
well known; and Charlemagne being defirous-they ſhould 
be conſidered as freemen, ſince he would have them be 
proprietors of their lands, forbad the demanding any cenſus 
of them. | 1155 | 

A capitulary of Charles the Bald (a), given in favour 
of thoſe very Spaniards, orders them to be treated like the 
other Franks, and forbids the requiring any cenſus of them: 
conſequently this cenſus was not paid by freemen. | 

The thirtieth article of the edict of Piſtes reforms the 
abuſe, by which ſeveral of the huſbandmen belonging to 
tie king or to the church, ſold the lands dependent on 
their manors to eccleſiaſtics or to people of their condition, 
reſerving only a ſmall cottage to themſelves; by which 
means they avoided paying the cenſus; and it ordains, 
that things ſhould be reſtored to their primitive ſituation : 
the cenſus was therefore a tax peculiar to bondmen, « 

From thence alſo it follows, that there was no general 
tenſus in the monarchy; and this is clear from a great 
rumber of paſſages. For what could be the meaning of 
this + capitulary ? We ordain that the royal cenſus ſhall 
be levied in all places, where formerly it was |. lawfully ' 
ſeried. What could be the meaning of that in which (b) 
Charlemagne orders his commiſſaries in the provinces to 
make an exact enquiry into all the cenſus's that belonged in 


Præceptum pro Hiſpanis, in the year 812. edition of Baluzius 
tom i pag. $00, 

t Third capitulary of the year 805. art, 20 & 23. inſerted in the 
elletion of Anzegiſe, book iii. art. 15. Thus is agrecable to that of 
Charles the Bald, in the year 854. apud Attiniacum, art. 6, 

+ Undecunque legitime exigebatur, Ibid 

(a) In the year 844. edition of (b) In the year 812. art, 10. & 
Balvzius, tom ii. art, 1 & 2. pag, 11 edition of Baluzius tom. i. pag. 
. 498, 32 

i former 
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Former times * to the king's demeſne ? And of that (a) in 
which he diſpoſes of the cenſus's paid by thoſe + of whom 
they are demanded ? What can that other capitulary (b) 
mean, in which we read, /F any perſon | has acquired a 
tributary land, on which we were accuſtomed ta levy the 
cenſus? And that other, in fine (e), in which Charles the 
Bald || makes mention of the cenſual lands, whoſe cenſus 
had from time immemorial belonged to the king. 
Obſerve that there are ſome paſſages which ſeem at ſirſt 
ſight to be contrary to what I have ſaid, and yet they con- 
firmit. We have already ſeen that the freemen in the 
monarchy were obliged only to furniſh particular carriages 
the capitulary juſt now cited gives to this & the name of 
cenſus, and oppoſes it to the cenſus paid by the bondmen, 
\ Beſides, the edi (d) of Piſtes takes notice of thoſe free. 
men who were obliged to pay the royal cenſus for their“ 
head for their cottages, and who had fold themſelves dur- 
ing the famine. The king orders them to be ranſomed, 
This is t becauſe thoſe who were manumitted by the 
* king's letters, did not, generally ſpeaking, acquire a full 
and perfect liberty, 4 but they paid cenſum in capite ; 
and theſe are the people here meant, 


® Undecungue antiquitus ad partem regis venire ſolebant. Capitu- 
lary of the year 812, art, 10, 11, 

+ De illis unde cenſa exigunt. Capitulary of the year 813, art.6, 

+ $i quis terram tributariam, unde cenſus ad partem noſtram exire 
ſclebat, ſuſceperit. Book iv. of the Capitularies, art, 37. 

Unde cenſus ad partem regis exivit antiquitus, Capitulary of 
the year 805, art. 8. | 

$ Cenlibus vel paraveredis quos Franci homines ad regiam poteſta- 
tem exſolvere debent. 

** De illis francis hominibus qui cenſum regium de ſuo capite & de 
ſais recellis debeant, Ibid. 

++ The 28th article of the ſame edi explains this extremely well; 
it even makes a diſtinction between a Reman freedman ane 2 Frank 
treedman : And we likewiſe ſee there that the cenſus was not general ; 

it de ſer ves to be read, 

it As appears by a capitulary of Charlemagne in the year 813, 
which we have already quoted. f 

(a) In the year 813. art. 6. e- law of the Lombards. 
dition of Baluzius, tom. i. pag. (e) In the year 805. art. 8. 
508, | (d) In the year 864. art. 34. 

(b) Book iv. of the Capitula- edition of Baulzius, p. 192. 

ries, art, 37. and inſerted in the 


We 
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We muſt therefore explode the idea of a general and 
univerſal cenſus, derived from the Roman policy, from 
which cenſus the rights of the lords are alſo fuppoſed to 
have been derived by uſurpations. What was called ceſus 
in the French monarchy, independently of the abuſe made 
of that word, was a particular tax impoſed on the bond- 
men by their maſters. „ 

I beg the reader to excuſe the trouble I muſt give him 
with ſuch a number of-citations. I ſhould be more con- 
ciſe, did I not meet with the abbé du Bos's book on the 
eſtabliſhment of the French monarchy in Gaul, continually 
in my way. Nothing is a greater obſtacle to our progreſs 
in knowledge, than a bad performance of a celebrated au- 
thor; becauſe, before we inſtruct, we mult begin with un- 
deceiving. 


CHAP, XVI. 
Of the feudal lords or vaſſals. 


HAVE taken notice of thoſe volunteers among the 
1 Germans, who followed their princes in their ſeveral 
expeditions. The ſame uſage continued after the conqueſt, 
Tacitus mentions them by che name of companions (a); 
the Salic law by that of men who have vowed fealry * to 
the kingz the formularies of (b) Marculfus by that of the 
king's Antruſtio's t, the earlieſt French hiſtorians by that 
of Leades ||, faithful and loyal; and thoſe of later date by 
that of vaſſals d and lords. 

In the Salic and Ripuarian laws we meet with an infinite 
number of regulations in regard to the Franks, and only 
with a ſew for the Antruſtio's. The regulations concern- 
ing the Antruſtio's are different from thoſe which were 
made for the other Franks; they are full of what relates 
to the ſettling of the property of the Franks, but mention 


* Qui ſunt in truſte regis, tit. 44. art. 4 


From the word trew, which ſignifies faithful, among the Ger- 
mans. | ; 


Leudes, fideles, 
6 Vatlalli, leniores, | 
(a) Comites, | (b) Book i. formal. 18, 


Vol. II. | Cc not 


; 
> 
4 
| 
| 
| 
} 
' 


che fiets; and Cujas on that book, (e) Liv, iü, tit, 8+ 3+ 3. 
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not a word concerning that of the Antruſtio's. This is be. 
cauſe the property of the latter was regulated rather by the 
political than by the civil law, and was the ſhare that fell 
to an army, and not the patrimony of a family. 

The goods reſerved for the feudal lords were called if. 
cal $ goods, benefices, honors, and ficfs, by different au- 
thors and in different times. | 


There is no doubt but the fiefs at firſt were at will (a). 


We find in Gregory of Tours (b), that Sunegiſilus and Gal- 
lomanus were deprived of all they held of the exchequer, 
and no more left than what was their real property. When 


. Gontram raiſed his nephew Childebert to the throne, he 


had a private conference with him, in which he named * 
the perſons who ought to be honored with, and thoſe who 
ought to be deprived of, the fiefs. In a formulary + of 
Marculfus, the king gives in exchange not only the bene- 
fices held by his exchequer, but likewiſe thoſe which had 
been held by another. The law of the Lombards oppoſes 
(c) the benefices to property. In this our hiſtorians, the 
formularies, the codes of the different barbarous nations, 
and all the monuments extant of thoſe days, are unani- 
mous. In fine, the writers of the book of fiefs | inform 
us, that at firſt the lords could take them back when they 
plcaſed, that afterwards. they granted them for the ſpace 
of a year ||, and that at length they gave them for life. 


$ Tiſcalia, See the 14th formulary of Marculfus, book i. Tt is 
mentioned in the life of S. Maur, dedit fiſcum unum : and in the an- 
nals of Metz, in the year 747, dedit illi comitatus & fiſcos plurimos. 
Thie goods deligned for the ſupport of the royal family were called 
zegalia, | wp. 

* Quos honoraret muneribus, quos ab honore depellerct, Ibid. lib, 
Vis 
4 Ve reliquis quibuſcumque beneficits, quodcumque ille, vel fiſens 
noſter. in iplis locis tenuiſſe noſcitur. Lib. x. formul, 30. 

I Antiquiſſimo enim tempore ſic erat in Dominorum poteſtate con- 
nexum, ut quando vellent poſſent auferre rem in feudum a fe datam: 
poſtea vero conventum eſt ut per annum tantum firmitatem haberent, 
deiude ſtatutum eſt ut uſque ad vitam fidelis produceretur, Feudorum, 
lib. i. tit. r. | 

lt was a kind of a precarious tenure which the lord conſented or 
refuſed to renew every year; as Cujas has obſerved. 
(a) See the 1ſt book, tit. 1. of (b) Book th chap 38 


CHAP. 
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C HAP. XVII. 
5 Of the military ſervice of Jreemen. 


WO ſorts of people were bound to military ſervice; 

the great and leſſer vaſſals who were obliged in con- 
ſequence of their fief; and the freemen whether Franks, 
Romans, or Gauls, who ſerved under the count, and were 
commanded by him and his officers. 

The name of freemen was given to thoſe, who on the 
one hand had no benefices or fiefs, and on the other were 
not ſubje to the baſe ſervices of villainage; the lands they 
poſſeſſed were what they called allodial eſtates, 

The counts (a) aſſembled the freemen, and led them a- 
gainſt the enemy; they had officers under them, who were 
called “ vicars; and as all the freemen were divided into 
hundreds, which formed what -was called a borough, the 
counts had alſo officers under them, who were called cen- 
tenarii, and carried the freemen ꝗ of the end or Weir 
hundreds to the field. 

This diviſion into hundreds is poſterior to the eſtabliſh- 
ment of the Franks in Gaul, It was made by Clotharius 
and Child-bert, with a view of obliging each diſtrict to an- 
{wer for the robberies committed in their diviſion ; this we 
find in the decrees || of thoſe princes. A regulation of this 
kind is to this very day obſerved in England. | 

As the counts carried the freemen againſt the enemy, 
the feudal lords carried alſo their vaſſals or rear vaſſals; 
and the biſhops, abbots, or their | advocates carried like- 
wile theirs (b). 


129 Th habeat wnuſquiſque cones Vicarios & Centcnarivs ſeum, 
book 11, of the capttularics, art. 2.8. 

+ They were called Compagenſes. | 

| Publiſhed in the year 595. art. 1. See the capitularies, edition 
of Baluzius, pag, 20, Theſe regulations: were TILE made by 


avdreement, 
Advocati. N 
(a) See the capitulary of Char- year 864. art, 26 tom. i, p. 186. 
agne in the year 812. art, 3. & b) Capitulary of Charle magn⸗ 
4. edition of Baluzius, tom. i p. in ihe year 812, art. 1. & 5 cdi- 
431. and the edict of Piſtes in the tion of Baluzius tom, i. pag, 490. 


Ces: The 
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The biſhops were greatly embarraſſed, and (a) incon. 
ſiſtent with themſelves ;- they requeſted of Charlemagne not 
to oblige them any longer, to a military ſervice; and when 
he had granted their requeſt, they complained that he had 
deprived. them of. the public eſteem; ſo that this prince was 
obliged to juſtify his intentions upon this head. Be that as 
it may, when they were exempted from marching againſt 
the enemy, I do not find that their vaſſals were led by the 
counts; on the contrary we ſee (b) that the kings or the 
biſhops choſe one of their feudataries to conduct them. 

In a capitulary (c) of Lewis the Pious, this prince diſtin» 
guiſhes three ſorts of vaſlals, thoſe belonging to the king, 
thoſe to the biſhops, and thoſe to the counts. The vaſlals 
+ of a feudal lord were not led againſt the enemy by the 
count, except ſome employment in the king's houſhold hin- 
dcred the lord himſelf from leading them. 

But who is it that led the feudal lords into the field ? No 
doubt the king himſelf, who was always at the head of bis 
faithſal vaſſals, Hence we conſtantly find in the capitula- 
Ties a diſtinction made * between the king's vaſſals and thoſe 
of the biſhops. Such brave and magnanimous princes as 
our kings, did not take the field to put themſelves at the 
head of an eccleſiaſtic militia; theſe were not the men they 
choſe to conquer or die with, 

But theſe lords carried their vaſſals and rear-vaſſals with 
them; as we can prove by the capitulary , in which Chat- 


+ De Vaſſis Dominicis qui adhue intra caſam ſerviunt & tamen be 
neficia habere noſcuntur, tiatutum eſt ut quicunque ex eis cum Domi- 
no Imperatore domi remanſcrint, vaſlailos ſuos caſatos ſecum non re- 
tineant; ſed cum comite, cujus pagenſes ſunt, ire permittant. ad ca- 
pitulary in the year 8 12, art. 3. edition of Baluzius, tom. 1 pag. 494. 

* 1 Capitulary of the year 812. art. 5 de hominibus noſtris, & epiſ* 
coporum & abbatum qui vel beneficia vel talia propria habent, &c. edi 
tlon of Baluzius, tom 1. pag. 490. f 

t In the year 812. chap, 1 edition of Baluxzius, pag, 400. ut omnis 
homo liber qui quatuor manſos veſtitos de proprio ſuo, five de alicyus 

(a) See the capitulary of the year 845, under Charles the Bald, 
year 803. publiſhed at Worms, in verno palatio, edition of Balus 
edition of Baluzius, pag. 408. & zius, tom. ii. pag. 17. art. 8. 
41. | | (e) The 5th Capitulary of the 

(b) Capitulary of Worms, in year 819. art, 27. edition of Balu- 
the year 823, edition of Baluzius, zius, pag. 618, | 
pag · 409. aud the council in the | 
lemagne 
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Jemagne ordains that every freeman, who has four manors 
either in his own property, or as a beneſice from ſome body. 
elſe, ſhould march againſt the enemy or follow his lord. 
Tis evident, that Charlemagne means, that the perſon 
who had a manor of his own ſhould march under the count, 
and he who held a benefice of a lord ſhould ſet out along 
with him. CEL I | 

And yet the abb& du Bos (a) pretends that, when men- 
tion is made in the capitularies of tenants who depended on 
a particular Jord, no others are meant than bondmen; and 
he grounds his opinion on the law of the Viſigoths, and the 
practice of that nation. It is much better to rely on the 
capitularies themſelyes; that which I have juſt quoted, ſays 
expreſly the contrary, The treaty between Charles the 
Bald and his brothers, takes notice alſo of freemen, who 
might chuſe to follow either a lord or the king; and this 
regulation.is conformable to a great many others. 

We may therefore conclude, that there were three ſorts. 
of military ſervices; that of the king's vaſſals, who had 
other vaſſals under them; that of the biſhops or of the other 
clergy, and their vaſſals; and, in fine, that of the count 
who commanded the frecmen, | 

Not but the vaſſals might be alſo ſubject to the count; 
as thoſe who have a particular command are ſubordinate to 
him, who is inveſted with a more general authority, 

We even find that the count and the king's commiſſaries 
might oblige them to pay the fine, when they had not ful- 
filed the engagements of their hef, | 

In like manner, if the king's vaſſals (b) committed any 
outrage, they were ſubject to the correction of the count, 
uleſs they choſe to ſubmit rather to that of the king. 
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CHAP. XVIII. . 
Of the double ſervice. 


TT wasa fundamental principle of the monarchy, that who 
1 serer was ſubje& to tbe military power of another 
denef cio habet, ipſe ſe præparet, & ipſe in koſtem pergat, ſiye cum 
thiore ſid, eos. tance 3 5 
a) Tom, 11 , beck 6. chap 4. (b) Capitulary of the year 982, 
p. agg. eltabliſhmeutot the French art. 11. ph, Vernum palatium, e- 
menarchy, wy dition ot Baluziustcn, ii p25 289. 
Ge ; perſon, 
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perſon, was ſubject alſo to his civil juriſdiction. Thus the 


capitulary (a) of Lewis the Pious in the year 815, makes 


the military power of the count, and his civil juriſdiction 


7 


over the freemen, keep always an equal pace. Thus the 
Placita * of the count who carried the freemen againſt the 
enemy, were (b) called the placita of the freemen; from 
whence undoubtedly came this maxim, that the queſtions 
relating to liberty could be decided only in the count's pla- 
cita, and not in thoſe of his officers. Thus the count ne- 
yer led the vaſſals (c) belonging to the biſhops or to the 
abbots againſt the enemy, becauſe they were not ſubje to 
the civil jurifdiction. Thus he never commanded the rear- 
vaſſals belonging to the king's vaſſals, Thus the gloflary+ 


of the Engliſh laws informs us, that thofe to whom | the 


Saxons gave the name of Cop/es, were by the Normans 
called' counts, or companions, becaufe they ſhared the ju- 
diciary fines with the king. Thus we ſee, that at all 
times the duty of a vaſſal towards his lord, was to bear 


arms S and to try his peers in his court. 


One of the reaſons which produced this connexion be- 
tween the judiciary right and that of leading the forces as 
gainſt the enemy, was becauſe the perſon who led them ex- 
acted at the ſame time the payment of the fiſcal duties, 
which conſiſted in ſome carriage ſervices due by the free- 
men, and in general in certain judiciary profits, of which 
we ſhall treat hereafter. 

The lords had the right of adminiſtering juſtice m their 


fief, by the ſame principle as the counts had it in their coun 


ties. And indeed, the counties in the ſeveral variations 


that happened'at different times, always followed the vari- 


» Or aſſizes. : 

It is tobe found in the collection of William Lambard, de priſcis 
Avgloram legibus. 8 

4 In the word Satrapia. | | | 

This is well explained by the aſſizes of Jeruſalem, chap. 221. & 222 

§ The advowees of the church (advocati) were equally at the head 
ol their placita, and of their miliria. 

(2) Art. 1, z. and the council $7 and the 5th capitulary of 
in verno palatio of the year 645, Lewis the Viows in the year 8 19. 
art 8. edition of Baluzius tom. art. 14. edition of Baluzius tom. h 
NU, pag. 17+ pag. 618. 

(b) Capitularies, book 4th. of (e), Sce the- 8th note of the 
the collection of Anzegits, art, precceding chapter, 3 
atio 
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ations of the ſie fs; both were governed on the ſame plan, and 
by the ſame principles, In a word, the counts in their coun- 
tics were lords, the lords in their ſeignories were counts. 

Thoſe have been miſtaken who conſidered the counts 
as civil officers, and the dukes as military commanders. 
Both were equally civil “ and military officers: the whole 
difference conſiſted in the duke's having ſeveral counts un- 
der him, though there were counts who had no duke oyer 
them, as we learn from Fredegarius (a). 

It will be imagined perhaps that the government of the 
Franks muſt have been very ſevere at that time, fince 
the ſame officers were inveſted with a military and civil 
power, nay, even with a fiſcal power, over the ſubjects; 
which in the preceding books I have obſerved to be diſtin» 
oviſhing marks of deſpotic authority. 

But it is not to be believed that the counts pronounced 
judgment by themſelves, and adminiſtered juſtice in the 
ſame manner as the baſhaws do in Turky; in order to judge 
affairs, they aſſembled a kind of aſſiſes, where the principal 
men appeared. 

In order to underſtand thoroughly what relates to the ju- 
dicial proceedings, in the formula's, in the laws of the Bar- 
barians, and in the capitularies, tis proper to obſerve that 
the functions of the count, of the Gras or fiſcal judge, 
and the Centenarius, were the ſame; that the judges, the 
Rathimburghers, and the ſheriffs, were the ſame perſons 
under different names. Theſe were the count's aſſiſtants, 
and were generally ſeven in number; and as he was oblig- 
ed to have twelve perfons to judge +, he filled up the num- 
ber with the principal men ||. 

But whoever had the juriſdiction, the king, the count, 
the Grafo, the Centenarius, the lords, or the clergy, they 
never judged alone; and this uſage which. derived. its origin 


See the 8th formulary of Marcultus, book i. which contains the 
letters given to a duke, a patrician, or count; and inveſts them with 
the civil juriſdiction, and the fiſcal adminiſtration. | 
ce concerning this ſubject the capitularies of Lewis the Pious, 
added to the Salic law, art. ii. and the formula of judgments given by 
Du Cange in the word boni homines. 

Per bonos homines, ſometimes there were none but principal men. 
See the appendix. to the formularies of Marcylfus, thap: 51. 

) Chronicle, chap, 78, in the year 636, i | 
from 
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from the foreſts of Germany, was ſtill continued even after 
the fiefs had aſſumed a new form. 

With regard to the fiſcal power, its nature was ſuch, 
that the count could hardly abuſe it. The rights of the 
prince in reſpect to the freemen, were ſo ſimple, that they 
conſiſted only, as we have already obſeryed, in certain car- 
riages which were “ demanded of them on ſome public oc+ 
caſions. And as for the juridiciary rights, there were laws 
which prevented (a) miſdemeanors. 


CHAP. XIX. 
Cf compoſitions among the barbarous nations. 


INE it is impoſſible to have any tolerable notion of 
our political law, unleſs we are thoroughly acquaint- 
ed with the laws and manners of the German nations, I 
ſhali therefore {top here a while, in order to inquire into. 
thoſe manners and laws. | | 
It appears by Tacitus, that the Germans knew only 
two capital crimes; they hanged traitors, and drowned: 
cowards; theſe were the only public crimes among thoſe 
people, When a man f had injured another, the relati- 
ons of the perſon injured took ſhare in the quarrel, and. 
the offence was cancelled by a ſatisfaction, This fatisfac- 
tion was made to the perſon offended when capable of re- 
ceiving it; or to the relations if they had been injured in 
common, or if by the deceaſe of the party injured, the ſa- 
tis faction had devolved to them. yn 
In the manner mentioned by Tacitus, theſe ſatisfactions 
were made by the mutual agreement of the parties; hence 
im the codes of the barbarous nations theſe ſactisfactions are 
called compoſitions. 
The law J of the Friſians is the only one I find that has 
left the people in this ſituation, in which every family at 


* And ſome tolls on rivers, of which I have ſpoke already. 
+ Suſcipere tam inimicitias, ſeu patris ſeu propinqui, quam amicitias 
neceſle eſt: nec implacabiles durant; luitur enim etiam homicidium 
certo armentorum ac pecorum numero, recipitque ſatisfactionem uni- 
ver la domus. Tecit. de morib. Germ. = 
t See this law in the zd title on murders; and Vulemar's addition 
on robberies. SJ 8 | 
(a) see the law of the Ripua- Lombards, book ii, tit. 52.+ § 9. 
ria ns, tit. 89, and the. law of the. | 
1 variance 


variance was in ſome meaſure in the ſtate of nature, and 
in which being unreſtrained either by a political or ci- 
vil law, they might give looſe to their revenge, till they 
bad obtained ſatisfaction. Even this law was moderated; 
a regulation was made (a), that the perſon whoſe life was 
ſought after, ſhould be namoleſted in his own houſe, as 
| alſo in going and coming from church, and from the court 
where cauſes were tried. 

The compilers of the Salic laws cite (b) an ancient wſage 

of the Franks, by which a perſon who had dug a corpſe out 
of the ground in order to {trip it, ſhould be baniſhed from 
ſociety, till the relations had conſented to his being read- 
mitted. And as before that time a prohibition was made 
to every one, even to his own wife, not to give him a mor- 
ſel of bread or to receive him under their roof; ſuch a 
man was in reſpect to others, and others in reſpect to him, 
in a ſtate of nature, till an end was put to this ſtate by a 
compoſition, 
This excepted, we find; that the ſages, of the different 
larbarobs nations, thought, of determining by themſelves, 
what would have been too long and too dangerous to ex- 
pet from the mutual agreement of the parties. They 
took care to ſix the value of the compoſition which the 
party injured was to receive, All thoſe barbarian laws are 
in this reſpe& moſt admirably exact; the ſeveral caſes are 
minutely * diſtinguiſhed, the circumſtances are weighed, 
the law ſubſtitutes itſelf in the place of the perſon injured, 
and inſiſts upon the ſame ſatisfaction as he himſelf would 
have demanded in cold blood, 

By the eſtabliſhing of thoſe laws, the German nations 
quitted that ſtate of nature, in which they ſeem to have 
hved in Tacitus's time. 

Rotharis declares in che law of (c) the Lombards that he 
bad increaſed the compoſitions anciently accuſtomed for 
wounds, to the end that the wounded perſon being fully 


— 


* The Sale laws are admirable in this reſpect; fee eſpecially the 
files 2, 3. 4, 5, 6, and 7, Which ome 1 the Nealing of cattle, 
1 5 Additio fapientum, tit, i. §. 
05 Bock i. tit. 7, H. 15. 


ſatisfied, 


wo Salic law, tit. lviil, §. I. tit, 
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fatisfied, all enmities ſhould ceaſe. In fact, as the Lom. 
bards, from a very poor people, were grown rich by the 
conqueſt of Italy, the ancient compoſitions were become 
frivolous, and reconcilements were prevented. I do not 
queſtion but this was the motive which obliged the other 
chiefs of the conquering nations to make the different codes 
of laws now extant. Os A 

The principal compoſition was that which the murderer 
paid to the relations of the deceaſed. The difference of 
(a) ſtations produced a difference in the compoſitions: Thus 
in the law of the Angli, there was a compoſition of fix hun- 
dred ſous for the murder of an adeling, two hundred for 
that of a freeman, and thirty for killing a bondman. The 
greatneſs therefore of the compofition fixed on the life of 
a man, was one of his principal prerogatives; for beſide 
the diſtinction it made of his perſoa, it likewiſe eſtabliſhed 
a greater ſecurity in his favour among ride and violent na- 
uons . ng | | 11 — | 
* This we are made ſenſible of by the law of the (b) Bayari- 
ans: it gives the names of the Bavarian families who re- 
ceived a dauble' compoſition, becauſe they were the firſt * 
after the Agilolfings, * The Agilolſings were of the ducal 
race, and it was caſtomary with that nation to chuſe a duke 
out of that family; theſe had a quadruple compoſition, 
The compoſition for the duke exceeded by a third, that | 
which had been eſtabliſhed for the Agilolfings : becauſe he 
# a duke, ſays the law, a greater honour is paid to him than 
to his relations. 

All theſe compoſitions were valued in money, But as 
thoſe people, eſpecially when they lived in Germany, had | 
very little ſpecie, they might pay it in cattle, corn, move- 
ables, arms, dogs, hawks þ, lands, &c, Very often the | 
law itſelf | determined the value of thoſe things; Which 


 *® Hozidra, Ozza, Sagana, Habilingua, Anjena. Ibid, 

+ Thus the law of Ina valued life by a certain fum of money 
or by a certain portion of land. Leges Inæ regis, titulo de villicy 
regio, de priſcis Anglorum legibus. Cambridge 1644. : 

See the law of the Saxons, which makes this ſame regulation for 
ſeveral people, chap. 18. See alſo the law of the Ripuarians tit. 3% 

(a) See the law of the Angli, chap: 8. & 9. and the law of the 
tit. i. 5. 1. 2. & 4. ibid, tit. v. 8. Friſians, tit, xv. 

6, the law of the Bavarians, tit, i. (b) Tit, ii. chap. 20. TE, 
explains 
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explains how it was poſlible for them to baye ſuch a num- 
ber of pecuniary puniſhments with ſo very little money. 

Theſe laws were therefore employed in determining ex- 
zaly the difference of wrongs, injuries, and crimes; to 
the end that every one might know preciſely how far he 
had been injured or offended, the reparation he was to 
receive, and eſpecially that he was to receive no more, 

Tn this light it is eaſy to conceive, that a perſon who 
had taken revenge after having received ſatisfaction, was 
ouilty of a very great crime. This crime contained a pu- 
blic, as well as a private offence: it was a contempt of the 
hy itſelt: a crime which the legiſlators “ never failed ta 
uniſn. | | OP | 
There was another crime, which above all others was 
conſidered as dangerous +, when thoſe people loſt ſome- 
thing of their ſpirit of independence, and when the kings 
endeavoured to eſtabliſh a better civil adminiſtration : this 
vas the refuſing to give or to receive ſatisfaction, We 
ind in the different codes of the laws of the Barbarians, 
that the legiſlators obliged ꝓ them to it. In fact, a perſon 
who refuſed to receive ſatisfaction, wanted to preſerve his 
right of revenge; he who refuſed to give it, left the right 
of taking revenge to the perſon injured ; and this is what 
the ſages had reformed in the inſtitutions of the Germans, 
1 people were invited but not compelled to compo- 
tions. 1 


& 11. the law of the Bavarians, tit. 1. §. 10. 11. Si aurum non habet 
donet aliam pecuniam, mancipia, terram, &c. 

* See the law of the Lombards, bock i. tit. 25. $. 21. ibid. book i. 
tit. 9. §. 8. & 34. ibid. & 38. and the capitulary of Charlemagne in the 
year 802. chap 32+ containing an inſtruction given to thoſe whom he 
lent into the provinces. 5 

f See in Gregory of Tours, book vii, chap, 47. the detail of a pro- 
cels wherein a party loſes half the compoſition that had been adjudged | 
to him, for having done juſtice to himſelf, inſtead of receiving ſatiſ- 
faction, whatever injury he might have afterwards received. 

See the law of the Saxons, chap. 3. & 4. the law of the Lombards 
book i. tit. 37 f. 1. & 2, and the law of the Alemans, tit 45. $. 1. & 
2, This laſt law gave leave to the party injured to right bimſelf u- 
pon the ſpot, and in the firſt tranſport of paſſion. See alſo the capi- 
tularies of Charlemagne in the year 779. chap. 22. in the year 8029 
Clap, 32, and alſo that of the year 805, chaps 5. 

x 1 
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I have juſt now made mention of a text of the Salic law, 
in which the legiſlator left the patty offended at liberty to 
receive or to refuſe ſatisfaction; *tis this law * by which 2 
perſon who had ſtripped a dead body was expelled from ſo- 
ciety, till the relations upon receiving ſatisfaction petitioned 
for his being readmitted. It was owing to the reſpect they 
had for ſacred things, that the compilers of the Salic laws 
did not meddle with the ancient uſage. 
It would have been abſolutely unjuſt to grant a compo. 
ſition to the relations of a robber killed in the fact, or to 
the relations of a woman who had been repudiated for the 
crime of adultery, The law (a) of the Bavarians allowed 
no compoſition in the like cafes, but puniſhed the rela- 
tions who ſought for revenge, MX 5: | | 

'Tis no rare thing to meet with compoſitions for invo- 
luntary actions in the codes of the laws of the Barbarians, 
The law of the Lombards is generally very prudent; it (b) 
ordained, that in thoſe caſes the compoſitions ſhould be ac. 
"cording to the perſon's generoſity; and that the relations 
ſhould no longer be permitted to purſue their revenge. 

Clotharius the ſecond made a very wiſe decree : he for- 
bad (c) the perſon robbed to receive any clandeſtine com- 
poſition, and without an order from the judge, We ſhall 
ſee preſently the motive of this law. 


CHAP. XX. 
Cf what was afterwards called the juriſdidion of the 


lords. 


ESIDE the compoſition which they were obliged to 

pay to the relations for murders, or injuries, they 

were alſo under a neceſſity of paying a certain duty, which 
the codes of the barbarous laws call F redum, We have 


* The compllers of the law of the Ripuarians ſeem to have (ot- 
tencd this. See the 85th title of thoſe laws. : 
+ When it was not determined by law, it was gencrally the third of 
what was piven for the compoſition, as appears in the law of the Ri- 
(a) See the decree of Taſſillon, (c) Pactus pro tenore pacis in- 
de popularibus legibus, art. 3,4, ter Childebertum & Clptarum, 
10. 16. 19, the law of the Angli, anno 593, & decretio Clotarii 2, 
tit. 7,9 4+ regis circa annum 595 » chap. II. 
(b) Book i. tit. ixy S. 4, 
90 
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no term in our modern languages to expreſs it; yet ] in- 
tend to treat of it at large; and in order to give an idea 
of it, I begin with defining it a recompence for the pro- 
tection granted againſt the right of revenge. 

The adminiſtration of juſtice among thoſe rude and un- 
poliſhed nations, was nothing more than granting to the 
perſon who had committed an offence, a protection againſt 
the revenge of the party offended, and obliging the latter to 
accept of the ſatisfaction due to him: inſomuch that a- 
mong the Germans, contrary to the practice of all other 
nations, jultice was adminiſtered in order to protect the 
criminal againſt the party injured. 

The codes of the Barbarian laws have given us the caſes 
in which theſe freda might be demanded. When the re- 
lations could not proſecute, they allow of no fredum; in 
fat, when there was no proſecution, there could be no 
compoſition for a protection againſt it. Thus, in the law 
of the (a) Lombards, if a perſon happened to kill a free - 
man by chance, he paid the value of the man killed, 
without the fredum; becauſe as he had killed him invo- 
luntarily, it was not the caſe in which the relations were 
allowed the right of revenge. Thus in the law of the 
(b) Ripuarians, when a man was killed with a piece of 
wood, or with any inſtrument made by man, the inſtru— 
ment or the piece of wood was deemed culpable, and the 
relations ſeized upon them for their own uſe, but were nor 
allowed to demand the /redum. 

In like manner, when a beaſt happened to kill a man, 
the (c) ſame law eſtabliſhed a compoſition without the /7e- 
dun, becauſe the relations of the deceaſed were not of- 
tended, | 

In fine, it was ordained by the (d) Salic law, that a 
child who had committed a fault before the age of twelve, 
(iould pay the compoſition without the fredum: as he 
Was not yet able to bear arms, he could not be in the caſe 


prarians, chap. 89. which is explained by the third capitulary of the 
year 813. Edition of Baluzius, tom, i. page 5 12. 
(a Book i. tit 9. §. 17. cditi- the Lembards, book i. chap. zr, 
en of Lindembrock, §. 3, Lindembrock's edition, ſi ca- 
b) Tit. 70. ballus cum pede, &c. 
(e) Tit: 48. See alſo the law of (d) Tit. 286. 
Vor. II. D d in 
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in which the party injured, or his relations, had a right 
to demand ſatis faction. 

It was the criminal that paid the Hredum for the peace 
and ſecurity, of which he had been deprived by his crime 
and which he might recover by protection. But a child 
did not loſe this ſecurity; he was not a man, and conſe- 

aently could not be expelled from human ſociety, 

This Fredum was a local right in favour of the perſon 
who was * judge of the diſtrict, Yet the law of the Ripu- 
arians (a) forbad him to demand it himſelf; it ordained, 
that the party who had gained the cauſe ſhould receive it 
and carry it to the exchequer, to the end that there might 
be an eternal peace, ſays the law, among the Ripuarians, 

The greatneſs of the fredumm was proportioned to the 
greatneſs of the + protection: thus the fredum for the king's 
protection was greater than what was granted for the pro- 
te ction of the count, or of the other judges, - 

Here I ſee the origin of the juriſdicton of the lords. 
The fiefs comprized very large territories, as appears from 
a vaſt. number of records. I have already proved that the 
ings raiſed no taxes on the lands belonging to the diviſion 
of the Franks; much leſs could they reſerve to themſelves 
any duties on the fiefs. Thoſe who obtained them, had in 
this reſpect a full and perfect enjoyment, reaping every fruit 
and poſſible emolument from them. And as one of the molt 


which were received according to the uſage of the Franks, 
it followed from thence, that the perſon ſeized of the fief, 
was alſo ſeized of the juriſdiction, the exerciſe of which 
conſiſted of the compoſitions made to the relations, and of 
the profits accruing to the lord; it was nothing more than 


As appears by the decree of Clotharius II. in the year 595, fredus 
tamen judici in cujus pago eſt reſcrvetur. 

+ Capitulare incerti anni, chap. 57 in Baluzius, tom. 1. page 
$18. and 'tis to be obſerved. that what was called fredum or faida, in 
the monuments of the firſt race, is called by the name of bannum in 
tnhſe of the itcond race, as appears from the capitulary de pa tibus 
Zaxonig in the year 789. | | 

| Sce the capitulary of Charlemagne, de villis, where he ranks theſe 

ficda among the number of the great revenues of what was called villz 
or the king's demeſncs, 

(2) Tit. 89. 

ordering 
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ordering the payment of the compoſitions of the law, and 
demanding the law fines. 

We find by the formularies containing a confirmation of 
the perpetuity of a hef in favour of a feudal lord (a), or 
of the privileges of fiefs in favour of (b) churches, that 
the ſiefs were poſſeſſed of this right. This appears alio 
from an infinite number of charters (c) containing a pro- 
hibitzon of the King's judges or officers of entering upon 
the territory in order to exerciſe any act of judicature 
whatſoever, or to demand any judiciary emolument. 
When the king's judges could no longer demand any thing 
in a diſtrict, they never entered it; and thoſe to whom this 
diſtrict was left, exerciſed the ſame functions as had been 
exerciſed before by the judges. 

The king's judges are forbidden alſo to oblige the par- 
ties to give ſecurity for their appearing before them: it be- 
longed therefore to the perfon who had received the terri- 
tory in fief, to demand this ſecurity. They mention alſo, 
that the king's commiſſaries ſhall no longer inſiſt upon being 
accomodated with a lodging; in effect, they no longer ex- 
erciſed any function in thoſe diſtricts, 

The adminiſtration therefore of juſtice, both in the old 
and new fiefs, was a right inherent in the very fief itſelf, 
a lucrative right which conſtituted a part of it. For this 
reafon it has been confidered at all times in this light; 
from whence this maxim aroſe, that juriſdictions are patri- 
monial in France, | 

Some have thought that the juriſdictions derived their 
origin from the manumiſſions made by the kings and lords, 
in fayour of their bondmen, But the German nations, and 
thoſe deſcended from them, are not the only people who 
manumiſed their bondmen, and yet they are the only 
people that eitabliſhed patrimonial juriſdictions, Beſides, 
we find by the formularies * of Marculfus that. there were 


* See the 3d, ath, and 4th of the frſt book, and the charter of 
Charlemagne, in the year 771. in Martenne, tom, i, An« cdot* collect. 
(a) See the 3d, Sth, and 19th charters, eſpecially that at the end 


mula, book i of Marcultus. of the 5th volume of the hiſtori- 
(b) See the zd, 3d, and gqth ans of France, publiſhed by the 
ula of Marculfus, book i. BencdiGin monks, | 


(e) Sec tlie collections of thoſe ; 
D d 2 freemen 
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freemen dependent on theſe juriſdictions in the earlieſt 
times: the bondmen were therefore ſubject to the juriſ- 
diction, becauſe they were upon the territory; and they 
did not give riſe to the fiefs for having been compriſed in 
the fief. 

Others have taken a ſhorter cut: the lords, ſay they, 
and this is all they ſay, uſurped the juriſdictions, But 
are the nations deſcended from Germany the only people 
in the world that uſurped the rights of princes? We are 
ſufficiently informed by hiſtory, that ſeveral other nations 
have encroached upon their ſovereigns, and yet we find no 
other inſtance of what we call the juriſdiction of the lords. 
The origin of it is therefore to be traced in the ulages 
and cuſtoms of the Germans, | 

Whoever has the curioſity to lock into Loyſeau (a), 
will be ſurpriſed at the manner in which this author ſup. 
poſes the lords to haye proceeded, in order to form and 
uſurp their different jur iſdictions. They muſt have been 
the moſt cunning people in the world; they mult have 
robbed and plundered, not after the manner of a military 
people, but as the judges of a village and the attornies 
rob one another, Thoſe brave warriours mult be ſaid to 
have formed throughout all the particular provinces of the 
kingdom, and in ſo many kingdoms, a general ſyſtem of 
politics: Loyſeau makes them reaſon, as he himſelf rea- 
ſoned in his cloſet, | 

Once more: if the juriſdiction was not a dependance of 
the fief, how come we every where (b) to find, that the 
fervice of the fief was to attend the king or the lord both 
in their courts and in the army ? 


C HAP. XXI. 
Of the territorial juriſdidtion of the chunches. 


b ] N E churches acquired a very conſiderable property. 
We find that our kings gave them great ſcigniories, 


Ir. præcipientes j ubemus ut ullus judex publicuns homines 
ipſius eccleſiæ et monaſterii ipſius Morbacenſis tam ingenuos quam et 
{crvos, & qui ſuper corum terras manere, &c, 

(a) Treatiſe of village juriſdic- (b) See Monſ. du Cange on tie 
tions. word hominium, 


that 


[ 


that 1s, great fiefs; and we find juriſdictions eſtabliſhed at 
the ſame time in the demeſnes of thoſe churches, From 
whence could fo extraordinary a privilege derive its origin ? 
It muſt certainly have beer in the nature of the thing gi- 
ven; the church land had this privilege, becauſe it had not 
been taken from it. A ſeipniory was given to the church; 
and it was allowed to enjoy the fame privileges, as if it had 
been given to a vaſſal. It was alſo ſubjected to the ſame ſer- 
vice as it would have paid to the ſtate if it had been granted 
to a layman, according to what we have already obſerved. 

The churches had therefore the right of demanding the pay- 
ment of compoſitions in their territory; and of inſiſting upon 
me Fredum, and as thoſe rights neceſſarily implied that of 
hindering the king's officers from entering upon the territory, 
to demand thele Veda and to exerciſe acts of judicature, the 
right which the eccleſiaſtics had of adminiſtering juſtice in 
their own territory, was called πmunity in the ſtyle of the 
formularies (a) of the charters, and of the capitularies. 

The law of the Ripuarians * forbids the freedmen + of 
the churches, to hold the aſſembly ꝙ for adminiſtering ju- 
ſlice in any other place than in the church where they were 
manumiſed. The churches had therefore juriſdictions e- 
ven over freemen, and held their /acita in the earhelt times 
of the monarchy, 

I find in the lives of the ſaints (b), that Clovis. gave to a 
certain holy perſon a power over a diſtrict of ſix leagues, 
and exempted i* from all manner of. juriſdiction, This, I 
believe, is a falſity, but it is a falſity of a very ancient date; 
both the truth and the fiction contained in that life are 
relative to the cuſtows and laws of thoſe times, and *tis 
theſe cuſtoms (c) and laws we are inveſtigating. 

Clotharius II. orders || the biſhops or the nobility who 
are poſſeſſed of eſtates in diſtant parts, to, chuſe upon the 


Ne alibi niſi ad ecclefiam, ubĩ relaxati ſunt, mallum teneant, tit. 
38. §. 1. Sce allo $. 19. Lindembrock's edition. 

+ T abulariis« 

-} Mallum. 

|| In the council ef Paris, in the year 615, Fpiſcopi vel <a, 
qui in aliis poſſident regionibus, judices vel miſſos Wen de aliis 

(a) See the 3d and 4th formu- Naii. 
lay of Marculfus, book i. (e) See allo the life of 8. Nicha- 


ib) Vita S. Germeri Epiſcopi nius, and that Gf S. Deicola, 
Telolani apud Bolandianos 16 
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very ſpot thoſe who are to adminiſter juſtice, or to receiye 
the judiciary emoluments. | 
The tame prince (a) regulates the judicary power be- 
tweer. the ecclefiaſtic courts and his officers, The capitu- 
lary of Charlemagne in the year 802 preſcribes to the biſ- 
hops and abbots, the qualifications neceſſary for their of. 
ſicers of juſtice, Another capitulary (b) of the fame 
prince inhibits the royal officers, to exerciſe any juriſdic- 
tion over * thoſe who are employed in manuring church- 
lands, except they entered into that ſtate by fraud, and to 
exempt themſelves from contributing to the public charges, 
Another + ordains that the churches ſhould have both cri- 
minal and civil juriſdiction over thoſe who live upon their 
lands. In fine, as the capitulary (c) of Charles the Bald 
diltinguiſhes between the king's juriſdiction, that of the 
lords, and that of the church; I ſhall ſay nothing fur- 
ther ꝓ upon this ſubject, 


CHAP. XXII. 


That the Juriſclictions were eftabliſhed before the end of 
| | the ſecond race. 


T has been pretended that the vaſſals uſurped the juriſ- 
dition in their ſeignories, during the diſorders of the 
ſecond race. Thoſe who chaſe rather to form a general 
propolition than to examine it, found it eaſier to ſay that 
the vaſlais did not poſſeſs than to diſcover. how they came 


provinciis non inſtituant, niſi de loco qui juſtitiam percipiant & aliis 
reddant. art, 19. fee alſo the 12th art. 

Servi Aldiones, libellarii antiqui, vel alli noviter facli. Ibid. 
+ A cepitulary of the year 806, it is added to the law of the Bava- 
| mans, art. 7. See allo the zd art. Lindembrock's edition. pag 444. 
Imprimis omnium jubendum eſt ut habeant eccleſiæ earum jultitias, 
| & in vita iNoram qui habitant in ipfis cecleſüs & poſt, tam in pecuniis 
| quam et in ſubſtantits earuim. 
| + See the letter written by the biſhops aſſembled at Rheims in the 
; year 858. art, 7, in the capitularies, Baluzius's edition, pag. 108. di- 
cut illæ res & facultates in quibus vivant clerict, ita et illa ſub conle- 
i , cratione immunitatis hunt de quibus debent militare vallalii, &c. 
(a) Ibid art, g. c) In the year 857. in ſynodo 
| (b) In the law of the of the apud Cariſiacum art, 4* cdition of 
| -Lombards book ii. tit. 44. chap, EFatuziuns, pag 96, 
| 2, Lindembrock's edition, | 
to 


8 


to poſſeſs. . But the juriſdictions do not owe their origin 
to uſurpations ; they are derived from the primitiye eſtabliſh» 
ment, and not from its corruption. 23 

He who kills a freeman,” ſays (a) the law of the Ba- 
varians, “ ſhall pay a compoſition to his relations, if he has 
«any; if not, he ſhall pay it to the duke or to the perſon 
under whoſe protection he had put himſelf in his life- 
© time.” Tis well known what it was to put one's ſelf 
under the protection of another for a benefice, IIS 

« He who has been robbed of his bondman,” fays the 
hw of the Alemans (b), ** ſhall have recourſe to the prince 
« to whom the robber is ſubject; to the end that he may 
« obtain a compoſition, 

« If a centenarius, ſays * the decree of Childebert 
« ſinds a robber. in another hundred than his own, or in the 
« limits of our faithful vaſſals, and does not drive him out, 
che ſhall repreſent the robber, or purge himſelf by oath,” 
There was therefore a difference between the diſtrict of the 
centenarii and that of the vaſſals. | 

This decree + of Childebert explains the conſtitution of 
Clotharius in the ſame year, which being given for the 
fame caſe and fact, differs only in the terms; the conſtita- 
tion calling in tru/te, what by the decree is called in ter- 
minis fdelium naſtrorum. Meſheurs Bignon and Ducange 
(e) who pretend that i /ru/?e ſigniſied another king's de- 
meſne, are miſtaken in their conjecture, | 

But, to finiſh the diſpute at once, the ſecond race, was 
reither in diſorder nor in its decline under Charlemagne: 
during his reign there were no uſurpations. If then the 
patrimonial juriſdictions were eſtabliſhed in his time, this 
convenient ſyſtem falls of itſelf to the ground. | 


In the year 398. art 11. & 12+ edition of the capitularies by Ba- 
lnzius, pag, 19. Pari conditione convenit ut ff una centena in alia 
centena veſtigium ſecuta fuerit & invenerit, vel in quibuſcunque fideli- 
um noſtrorum terminis veſtigium miſerit, & ipſum in aliam centenam 
minime expellere potuerit, aut convictus reddat latronem, &c. 

+ $1 veltigius comprobatur latropis, tamen præſentia nihil longe 
mulctando; aut ſi perfequens latronem ſuum comprehenderit, integram 
ki eompoſitionem accipiat. Quod ſi in truſte invenitur, medietatem 
compoſitionis truſtis adquirat, & capitale exigat a latrone, art, 2. & 3, 

(a) Tit. in. chap, 13, Lindem- + (e) See the Gloſſary on the 
brock's edition. word truliis, 92 

b) Tit. 85. 


Pepin, 
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Pepin, king of Italy, in a conſtitution * that had been 
made as well for the Franks as for the Lombards, after 
impoſing penalties on the counts and other royal officers for 
prevarications or delays in the adminiſtration of juſtice, or- 
dains + that if it happens that a Frank or a Lombard poſe. 
ſeſſed of a fief is unwilling to adminiſter juſtice ; the judge 
to whoſe diſtrict. he belongs, ſhall ſuſpend the exerciſe of 
his fief, and in the mean time, either the judge or his 

commiſſary ſhall adminiſter juſtice, ' 
It appears by a capitulary (a) of Charlemagne, that the 
kings did not Tevy the Veda in all places. Another (b) 
capitulary of the ſame prince repeals ſeveral articles of the 
Salic, Burgundian and Roman law, to the end that his | val- 
ſals may obſerve an uniformity in the adminiſtration of ju- 
ſtice. By another (c) of the ſame prince we find the feu- 
dal laws, and feudal court already eſtabliſhed, Another of 
Lewis the Pious ordains, that when a perſon poſſeſſed of 
a fief, does not adminiſter juſtice ||, or hinders it from be- 
ing adminiſtered, the king's commiſſaries ſhall live upon 
him at diſcretion, till juſtice be adminiſtered. I ſhall like- 
wiſe quote two & capitularies of Charles the Bald, one of 
the year 861; where we find the particular juriſdictions 
eſtabliſhed, with judges and ſubordinate officers ; and the 


* Inſerted in the law of the Lombards, book ii. tit. 52. F. 14. it if 
the capitulary of the year 793. in Baluzius, pag. 544. art. 10. 

+ Et ſi forſitan Francus aut Longobardus habens benficiam juſtitiam 
facere noluerit, ille judex in cujus miniſterio fuerit, contradicat illi be- 
neficium ſuum, interim dum ipſe aut miſſus ejus juſtitiam faciat. See 
allo the ſame law of the Lombards, book li. tit, 5 2. $. 2. which relates 
to the capitulary of Charlemagne in the year 779, art. 21. 

. + Ut uniſquiſque fidelis juſtitias ita faceret, Ibid. 

I] Capitulare quintum anni 819, art. 23. Baluzius's edition, pag. 
617. Ut ubicunque miſſi, aut epiſcopum, ant abbatem, aut alium 
quemlibet honore præditum invenerint, qui juſtitiam facere noluit vel 
prohjbuit, de ipſius rebus vivant quamdiu in eo loco juſtitias facere de 
bent. | 

+ £dictum in Cariſraco in Baluzius, tom, ii. pag. 1 52. unuſquiſque 
advocatus pro omnibus de ſua advocatione . +» +» in convenientia ut 
cum miniſterialibus de ſua advocatione quos invenerit contra hunc ban. 
num noſtrum fecitle , . .. caltiget, 

(a) The third of. the year, 812 813, Baluzius's editions 
art. 10. (e) The fecond capitalary of 

(b) The ſecond of the! year the year $13, 


other 
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other“ of the year 864, where he makes a diſtinction be- 
tween his own ſeignories and thoſe of private people. 
We have not the original grants of the fiefs, becauſe they 
were eſtabliſhed by the diviſion which is known to have 
been made among the conquerors, It cannot therefore be 
proved by original contracts, that the juriſdictions were at 
firſt annexed to the fiefs: but if in the formularies of the 
confirmations, or of the tranſlations of thoſe fiefs in perpe- 
tuity, we find, as already has been obſerved, that the ju- 
riſdiction was there eſtabliſhed ; this judiciary right muſt 
certainly have been inherent in the fief, and one of its chief 
prerogatives. 1 

We have a far greater number of records that eſtabliſh 
the patrimonial juriſdiction of the clergy in their diſtricts, 
than we have to prove that of the bene ſices or ſiefs of the 
feudal lords; for which there are two reaſons. The firſt, 
that moſt of the records now extant, were preſerved or col- 
lected by the monks, for the uſe of their monaſteries, The 
ſecond, that the patrimony of the ſeveral churches hay- 
ing been formed by particular grants, and by a kind of ex- 
ception to the order eſtabliſhed, they were obliged to have 
charters granted to them; whereas the conceſſions made 
to the feudal lords being conſequences of the political order, 
they had no occaſion to demand, and much leſs to preſerye 
2 particular charter. Nay, the kings were oftentimes ſatis- 
fed with making a ſimple delivery with the ſcepter, as ap- 
pears by the life of S. Maur. | | 

But the third formulary + of Marculfus ſufficiently 
proves, that the privilege of immunity, and conſequently 
that of juriſdiction, were common to the clergy and the 
ity, fince it is made for both, | | 


4 Edictum Piſtenſe, art, 18. Baluzius's edition, tom. ii. pag. 187. 
d in fifrum noſtrum vel in quamcunque immunitatem aut alicujus po- 
tentis poteſtatem vel proprietatem confugerit, &c. | 
Lib. 1. Si beneficia opportuna locis eccleſiarum aut cui voluerit di- 
£576 «+ 0 g 
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CHAP. XXII. 


General idea of the Abbe Du Bos' book on the eſtabliſh» 
ment of the French monarchy in Gaul. : 


EFORE I finiſn this book, it will not be improper to 

inquire a little into the abbe du Bos's work, becauſe | 
My notions are perpetually contrary to his ; and if he has 
hit on the truth I muſt have miſſed it, 

This work has impoſed upon a great many people, be- 

cauſe it is written with a vaſt deal of art; becauſe the 
point in queſtion is conſtantly fuppoſed ; becauſe the 
more it is deficient in proofs, the more it abounds in 
probabilities ; and, in fine, becauſe an infinite number of 
conjectures are laid down as principles, and from thence 
other conjectures are inferred as conſequences. The rea- 
der forgets he has been doubting, in order to begin to be- 
lieve. And as a prodigious fund of erudition is interſperſed, 
not in the ſyſtem, but around it, the mind is taken up with 
the appendages, and neglects the principal. Beſides, ſuch 
a vaſt multitude of reſearches hardly permit one to imagine 
that nothing has been found; the length of the way makes 
us think that we are arriyed at our journey's end, 
But when we examine thoroughly, we find an immenſe 
coloſſus with earthen feet; and 'tis the earthen feet that 
render the coloſſus immenſe. . Tf the abbe du Bos's ſyſtem 
had been well grounded, he would not have been obliged 
to write three huge volumes to prove it; he would have 
found every thing within his ſubject; and without wander- 
ing on every ſide in queſt of what was extremely foreign to 
it, even reaſon itſelf would have undertaken to range this 
in the ſame chain with the other truths. Our hiſtory and 
laws would have told him: Do not take ſo much trouble, 
awe Hall be your vouchers. 


e ee, OB A Þ, MY 
The fame ſubje continued. Reflection on the main part. 
of the ſyſtem, 


HE abbe du Bos endeavours by all means to explode 
the received opinion that the Franks made the con- 


queſt of Gaul. According to his ſyſtem our kings were * 
| yite 
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vited by the people, and only ſubſtituted themſelves in the 
place, and ſucceeded to the rights of the Roman em- 
erors. 

This pretenſion cannot be applied to the time when 
Clovis, upon his entering Gaul, took and plundered the 
towns; neither is it applicable to the time when he defeat- 
ed Syagrius the Roman commander, and conquered the 
country which he held; it can therefore be referred only 
to the time when Clovis, already maſter of a great part of 
Gaul by open force, was called by the choice and affection 
of the people to the ſovereignty over the reſt of the coun- 
try, And it is not enough that Clovis was received, he 
muſt have been called; the abbe du Bos muſt prove that 
the people choſe rather to live under Clovis, than under 
the domination of the. Romans, or under their own laws, 
Now the Romans belonging to that part of Gaul not yet in- 
raded by the Barbarians, were, according to this author, 
of two ſorts; the firſt were of the Armorican confederacy, 
who had driven away the emperor's officers, in order to 
defend themſelves againſt the Barbarians, and to be gover- 
ned by their own laws; the ſecond were ſubject to the 
Roman officers, Now does this gentleman produce any 
convincing proof that the Romans who were ſtill ſubject to 
the empire, called in Clovis? not one. Does he prove 
that the republic of the Armoricans invited Clovis, or even 
concluded any treaty with him ? not at all, So far from 
being able to tell us the fate of this republic, he cannot 
eren ſo much as prove its exiſtence ; and notwithſtanding 
he pretends to trace it from the time of Honorius to the 
conqueſt of Clovis, notwithſtanding he relates with a moſt 
admirable exactneſs all the events of thoſe times; ſtill this 
republic remains inviſible in ancient authors. For there is 
2 wide difference between proving by a paſſage of Zozymus 
(a), that under the emperor Honorius the * country of 
Armorica and the other provinces of Gaul revolted and 
formed a kind of a republic; and ſhewing us that notwith- 
fanding the different pacifications of Gaul, the Armoricans 
always formed a particular republic, which continued till 


Totu que tractatus Armoricus aliæque Galliarum provinciæ. Ibid. 
4) Mitt. lib. vi. 
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the conqueſt of Clovis: and yet this is what he ſhould have 
ſhewn by ſtrong and ſubſtantial proofs, in order to eſtabliſh 
his ſyſtem. For when we behold a conqueror entering a 
country, and ſubduing a great part of it by force and open 
violence, and ſoon after we find the whole country ſubdued, 
without any mention in hiſtory of the manner of its be. 
ing effected, we have ſufficient reaſon to believe that the 
affair ended as it began. 

When we find he has miſtaken this point, it is eaſy to 
perceive that his whole ſyſtem falls to the ground; and 
as often as he infers a conſequence from theſe principles, 
that Gaul was not conquered by the Franks, but that the 
Franks were invited by the Romans, we may ſafely de- 
ny It, 

This author proves his principle, by the Roman dignities 
with which Clovis was inveſted : he inſiſts that Clovis ſuce 
ceeded to Chilperic his father in the office of 1ag/?er mi. 
litiz. But theſe two offices are merely of his own creation. 
S. Remigius's letter to Clovis, on which he grounds his 
opinion (a), is only a congratulation upon his acceſſion to 
the crown, When the intent of a writing is ſo well known, 
why ſhould we give it another turn ? 

Clovis, towards the end of his reign, was made conſul 
by the emperor Anaſtaſius : but what right could he receive 
from an authority that laſted only one year? *Tis very pro- 
bable, ſays our author, that in the {ame diploma the em- 
peror Anaſtaſius made Clovis proconſul. And, I fay, 
*tis very probable, he did not. With regard to a fact for 
which there is no foundation, the authority of kim who 
denies, is equal to that of him who affirms. But I have 
alſo a reaſon for denying it. Gregory of Tours, who men- 


tions the conſulate, ſays never a word concerning the pro- 


conſulate. And even this proconſulate could have laſted 
only about fix months, Clevis died a year and a half after 
he was made conſul; and we cannot pretend to make the 
proconſulate an hereditary office, In fine, when the con- 
{ulate, and, if you will, the proconſulate were conferred 
upon him, he was already maſter of the monarchy, and all 
his rights were eſtabliſhed, 


a) Tom. ii, book 3, chap, 18. pag. 27%. 
The 
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The ſecond proof alledged by the abbe du Bos, is the 
renunciation made by the emperor Juſtinian, in favour of 
the children and grand-children of Clovis, of all the rights 
of the empire over Gaul. I could ſay a great deal con- 
cerning this renunciation. We may judge of the regard 
ſhewn to it by the kings of the Franks, irom the manner in 
which they performed «the conditions of it. Beſides, the 
kings of the Franks were maſters, and peaceable ſovereigns 
of Gaul; Juſtinian had not one foot of ground in that 
country; the weſtern empire had been deſtroyed a long 
time before; and the eaſtern empire had no right to Gaul, 
but as repreſenting the e.uperor of the weſt, Theſe were 
rights to rights : the monarchy of the Franks was already 
founded ; the regulation of their eſtabliſhment was made, 
the reciprocal rights of the perſons and of the different na- 
tions who lived in the monarchy, were agreed on; the 
laws of each nation were given, and even reduced into 
writing. + What could therefore that foreign renunciation 
avail to a government already eſtabliſhed ? 

What can the abbe du Bos mean by making ſuch a pa- 
rade of the declamations of all thoſe biſhops, who in the 
midſt of the diſorder, confuſion, and total ſubverſion of the 
ſtate, as well as in the ravages of conqueſt, endeavour to 
flatter the conqueror? What elſe is implied by flattering, 
but the weakneſs of him who is obliged to flatter? Whar 
does rhetoric and poetry prove, but the uſe of thoſe very 
arts? Is it poſlible to help being ſurpriſed at Gregory of 
Tours, who after mentioning the aſſaſſinations committed 
by Clovis, ſays, that God laid his enemies every day at 
lis feet, becauſe he walked in his ways? Who doubts bur 
the clergy were glad of Cloyis's converſion, and that t 
even reaped great advantages from it; But who doubts at 
the ſame time, that the people experienced, all the miſeries 
of conquelt, and that the Roman goverament ſubmitted to 
that of the Franks? The Franks were neither willing nor 
able.to make a total change; and few conquerors were: ever 
ſeized with ſo great a degree of madneſs. ,. But to render 
all the abbẽ du Bos's conſequences true, they mult not only 
have made no change amongſt the Romans, but they muſt 
have even changed themſelves. i 1 

Y9Es 483-55; + EE 1 
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I could undertake to prove, by following this author's 
method, that the Greeks never conquered Perſia, I would 
ſet out with mentioning the treaties which ſome of their 
cities concladed with the Perſians: I would mention the 
Greeks who were in Perſian pay, as the Franks were in 
the pay of the Romans. And if Alexander entered the 
Perſian territories, beſieged, took, and deſtroyed the city 
of Tyre, it was only a particular affair like that of Syagriug, 
But, behold the Jewiſh pontiff goes out to meet him. Li- 
ſten to the oracle of Jupiter Hammon. Recolle& how he 
had been predicted at Gordium. See what a number of 
towns croud, as it were, to ſubmit to him; and how all the 
Satraps and grandees come to pay him obeiſance. He puts 
on the Perſian dreſs; this is Clovis's conſular robe. Does 
not Darius offer him one half of his kingdom? Is not Da- 
rius aſſaſſinated like a tyrant? Do not the mother and wife 
of Darius weep at the death of Alexander? Were Quin- 
tus Curtius, Arrian, or Plutarch. Alexander's contempo- 
raries? Has not the invention of * printing afforded us 

reat lights, which thoſe authors wanted? Such is the 
hiſtory of the e/tabliſhment of the French menarchy in Gaul. 


CG HAP. XXV. 
Of the French nobility. 


HE abbe du Bos maintains, that at the commence- 
ment of our monarchy there was only one order of 
citizens among the Franks. This affertion, fo injurious 
to the noble blood of our principal families, is equally af- 
fronting to the three great houſes which ſucceſſively govern- 
ed this realm. The origin of their grandeur would not 
therefore be loſt in oblivion, night, and time. Hiſtory 
would point out the ages when they were common families; 
and to make Childeric, Pepin, and Hugh Capet gentlemen, 
we ſhould be obliged to trace their pedigree among the Ro- 
mans or Saxons, that is, among the conquered nations. 
This author grounds (a) his opinion on the Salic law. 
By this law, he ſays, it plainly appears, that there were 
See the preliminary diſcourſe gf the Abbe du Bos. 


(a) See the eſtabliſhment of the 6, chap. 4. pag. 304. 


French monarchy, vol. iii, book * 
b B 


ch. XXV. r 327 


not two different orders of citizens among the Franks: it 
allowed a compoſition + of two hundred ſous for the mur- 
der of any Frank whatſoever; but among the Romans it 
ditioguiſhed the king's. gueſt, for whoſe death it gave a 
compoſition of three hundred ſous, from the Roman pro- 
prietor to whom it granted a hundred, and from the Ro- 
ma tributary to whom it gave only a compoſition of forty- 
ive, And as the difference of the compoſitions formed 
the principal diſtinction, he concludes - that there was but 
ove order of citizens among the Franks, and three among 
the Romans. ; Ke a | 

It is aſtoniſhing that his very miſtake did not ſet him 
right. In fact, it would have been vaſtly extraordinary 
that the Roman nobility who lived under the domination of 
the Franks, ſhoald have a larger compoſition, and been 
perſons of much greater importance than the moſt illuſtri- 
ous among the Franks, and their greateſt general, What 
xrobability is there, that the conquering nation ſhould have 
b little reſpe& for themſelves, and ſo great a regard for 
the conquered people? ' Beſides, our author quotes the laws 
of other barbarous nations, which prove that they had dif- 
ferent orders of citizens, Now it would be very extraor- 
dnary indeed that this general rule ſhould have failed only 
mong the Franks; this ought to have made him conclude 
ether that he did not rightly underſtand, or that he miſ- 
pphed the paſſages of the Salic law; which is actually the 

e. 

Upon opening this law, we find that the compoſition for 
the death of an Antruſtio *, that is, of the king's vaſſal, 
was ix hundred ſous; and that for the death of a Roman, 
no was the (a) king's gueſt, was only three hundred. 
We hind there that (b) the compoſition for the death of an 
diary Frank (e) was two hundred ſous; and for the 


* 


: 7 "none the 44th title of this law, and the law of the Ripuarians 
8.7. 36. | 

Qui in truſte dominica eſt, tit 44. f. 4, and this relates to the 
13 ſormulary of Marcul'us, de regis Antruſtione. See alſo title 
66,97 the Salic law, $ 3. & 4 and the title 74. and the law of the 
Nipvarians, tit 11. and the capi.ulary of Charles the Bald apud Ca- 
num, in the year 877. (Lap. 20. 


4 Salic law, tit. 44. $. 6. (c) Tit. 8 8. 


(d, Ibid, tit. 44. 5. 4. 2 
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death of an ordinary Roman (a), only one hundred. 
For the death of a Roman (b) tributary,. who was a kind 
of bondman or freedman, they paid a compoſition of forty. 
five ſous; but I ſhall take no notice of this, no more than 
of the compoſition for the murder of a Frank bondman or 
of a Frank freedman, becauſe this third order of perſons is 
out of the queſtion. 1 | 

What does our author do? He is quite filent in reſpe& 
to the ſirſt order of perſons among the Franks, that is, the 
article relating to the Antruſtio's; and afterwards upon 
comparing the ordinary Frank, for whoſe death they paid 
a compoſition of two hundred ſous, with thoſe whom he di- 
tinguiſhes under three orders among the Romans, and for 
whoſe death they paid different compoſitions, he finds that 
there was only one order of citizens among the Franks, and 
that there were three among the Romans, 

As this gentleman is of opinion that there was only one 
order of citizens among the Franks, it would have been lucky 
for him that there had been only one order alſo among the 
Burgundians, becauſe their kingdom conſtituted one of the prin- 
cipal parts of our monarchy. But in their codes “ we find» 
three ſorts of compoſitions, one for the Burgundian or Ro- 
man nobility, the other for the Burgundians or Romans of a 
middling condition, and the third for thoſe of a lower rank 
in both nations. He has not quoted this law. 

"Tis very extraordioary to ſee in what manner he evades 
(e) thoſe paſſages which preſs him hard on all ſides, If 
you ſpeak to him of the grandees, lords, and the novility : 
theſe, he ſays, are mere diſtinctions of reſpedt, and not 
of order; they are things of courteſy, and rot prerogatives 
of law; or elſe, he ſays, ,thoſe people belonged to the 
| king's council; nay, they poſſibly might be Romans: but 
{till there was only one order of citizens among the Franks, 
On the other hand, if you ſpeak to him of ſome Franks 


* $i quis quolibet caſa dentem optimati Burgundioni vel Romano 
nobili excuſſet it, ſolidis vigintt quirque cogatur exſolvere; de medio- 
cribus perſonis ingenuis tam Burgundionibus quam Romanis ſi dens ex- 
cuſſus taerit, decem ſolidos componatur; de inferioribus perſonis. 
guinque ſolidos, art. 1, 2, & 3, of tit. 26. of the law of the Purguucians, 

(a) Tit. 44. L. 15. monarchy vol. iu, book 6, chap. 

(b, Salic law tit. 44. $, 7. 4, & 5th. 

(c) Eſtabliſhment of the French 
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of an inferior rank (a), he ſays, they are bondmen; and 
thus he interprets the decree of Childebert, But I muſt 
ſtop here a little, to inquire further into this decree, Our 
author has rendered it famous by availing himſelf of it in 
order to prove two things; the one (b) that all the compo- 
ſitions we meet with in the laws of the Barbarians were on- 
ly civil intereſts added to corporal puniſhments, which in- 
tirely ſubverts all the ancient records; the other, that all 
freemen- were judged direatly and immediately by the 
king (c), which is contradicted by an infinite number of 
paſſages and authoritics that inform us of the (d) judiciary 
order of thoſe times. —— 
This decree, which was made in an aſſembly “ of the 
nation, ſays, that if the judge finds a notorious robber, he 
muſt command him to be tied, in order to be carried before 
the king, / Francus fuerit; but if he is a weaker perſon 
(debilior perſona), he ſhall be hanged upon the ſpot, Ac- 
cording to the abbe du Bos, Francs is a freeman debilior 
perſona is a bondman. I ſhall defer entering for a moment 
into the ſigmfication of the word Francus, and begin with ex- 
amining what can be underſtood by theſe words, a weater 
perſon, In all languages whatſoever, every comparative 
neceſſarily ſupoſeth three terms, the greateſt, the leſſer, 
and the ſmalleſt, If none were here meant but freemen 
and bondmen, they would have faid @ bondman, and not a 
man of a leſſer power. Wherefore devilior perſona does 
not ſignify a bondman, but a perſon of a ſuperior condition to 
a bondman. Upon this ſuppoſition, Francus cannot mean a 
freeman but a powerful man; and this word 1s taken here 
in that acceptation, becauſe among the Franks there were al- 


i - 


© * Ttague Colonia convenit & ita bannivimus, ut unuſquiſque judex 
eriminoſum latronem ut audicrit, ad caſam fuam ambulet & ipſum ligare 
taciat; ita ut ſi Francus fuerit, ad noſtram pra ſentiam dirigatur; & ſr 
debilior perſona fucrit, in loco pendatur. Cap itulsry, of Baluzius's 
elition, tom. u. pag. 19. 

(a) Eſtabliſhment of the French following chapter, pag. 319, & 
monarchy vol. iii, chap. 5. pag. 320. | 


319. & 320, | (A) See the 28th book of this 
(b; 1bid, vol. iti. book 6. chap work, chav. 28, and the 31 ſt 
4 pag. 397, & 308. book chap. 8, ; 


(c) Ibid, pag. 309, and in the 
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ways men who had a greater power in the (tate, and it was 
more difficult for the judge or count to chaſtiſe them. 
This explication agrees very well with a great number of 
capitularies (a), where we find the caſcs in which the cri. 
minals were to be carried before the king, and thoſe in 
which it.was otherwiſe, 

We find in the life of Lewis the Pious (b), written by 
Tegan, that the biſhops were the principal cauſe of the hu. 
miliation of this emperor, eſpecially thoſe who had been 
bondmen, and thoſe who were born among the Barbarians, 
Tegan thus addreſſes Hebo, whom this prince had drawn 
from the ſtate of ſervitude, and made archbiſhop of Rheims. 
What recompence * did the emperor receive from you 
for ſo many benefits? He made you a freeman, bur did 
<< not ennoble you, becauſe he could not give you nobility 
after having given you your liberty.” 

This diſcourſe which proves ſo ſtrongly the two orders 
of citizens, does not at all confound the abbé du Bos, 
He anſwers thus (c): “ The meaning of this paſſage is 
++ not, that Lewis the Pious was incapable of introducing 
Hebo into the order of the nobility. Hebo, as arch- 
„ biſhop of Rheims, muſt have been of the ſirſt order, 
« ſuperior to that of the nobility,” But 1 leave the rea- 
der to judge, whether this be not the meaning of that paſ- 
fage; leave him to judge whether there can be any que- 
| ttion here concerning a precedency of the clergy over the 
nobility. *©* This paſſage proves only, continues the ſame 
« abriter (d), that the free-born ſubjects were qualißed 
© as noblemen; in the common acceptation noblemen and 
„ men who are free - born have for this long time ſignified 
© the ſame thing.” What! becauſe ſome of our burghers 
have lately aſſumed the quality of noblemen, {hall a paſ- 
ſage of the life of Lewis the Pious be applied to this fort 
of people? ** And perhaps, continues he ſtill (e), Hebo 


DO qualem remunerationem reddidiſti ei! fecit te liberum, non no- 

bilem, quod impofliblle eſt poſt libertatem. Idid. 

a] See the 29th book of this monarchy vol. iii, book 6. chap. 
work, chap. 28. and the 3 iſt 4 pag 3. 6. 
book chap. 8. (d) Ibid. 

(b Chap, 43., & 44. | (e) Ibid. 

(c) Eſtablithment 03 the French 
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had not been a bondman among the Franks, but among 
« the Saxons, or ſome other German nation, where the 
« people were divided into ſeveral orders.” Then be- 
cauſe of the abbé du Bos's perhaps there muſt have been 
no nobility among the nation of the Franks. But he never 
applied a perhaps fo badly, We have ſeen that Tegan * 
diltinguiſhes the biſhops, who had oppoſed Lewis the Pious, 
ſome of whom had been bondmen, and oth-rs of a bar» 
barous nation. Hebo belonged to the firſt, and not to the 
ſecond. Beſides, I do not ſee how a bondman, ſuch as 
Hebo, can be ſaid to have been a Saxon or a German; 
a bondman has no family, and conſequently no nation. 
Lewis the Pious manumiſed Hebo; and as bondmen after 
their manumiſſion, embraced the law of their maſter, He- 
bo was become a Frank, and not a Saxon or German, 

I have been hitherto acting offenſively; *tis now time to 


defend myſelf. It will be obje&ed to me, that indeed the 


body of the Antruſtio's formed a dillin& order in the ſtate, 
from that of the freemen: but as the fiefs were at firſt 
precarious, and afterwards for life ; this could not form a 
nobleneſs of deſcent, ſince the prerogatives were not an- 
nexed to an hereditary ficf. This is the objection which 
induced Mr. de Valois to think, that there was only one 
order of citizens among the Franks; an opinion which the 
abb& du Bos has borrowed of him, and which he has ab- 
ſolutely ſpoiled with ſo many bad arguments. Be that as 
it may, tis not the abde du Bos that could make this ob- 
jection. For after having given three orders of Roman 
nobility, and the quality of the king's gueſt for the firſt, 
he could not pretend to ſay, that this title was a greater 
mark of a noble deſcent than that of Antruſtio. But I 
mult give a direct anfwer. The Antruſlio's or truſty men 
were not ſuch, becauſe they were poſſeſſed of a fief, but 
they had a fief given them becauſe they were Antruſtio's or 
truſty men. The reader may pleaſe to recolle& what has 
deen ſaid in the beginning of this book. They had not at 
that time, as they had afterwards, the ſame fief: but if 


* Omnes epiſcopi_moleſii fuernnt Ludovico, & maxime N quose 
ſervile conditione honoratos habebat, cum his qui ex barbaris nationibus 
ad hoe faſtigium perduQti ſunt, De geſtis Ludovici Pi, cap, 43, & 44. 


they 
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they had not that, they had another, becauſe the fiefg 
were given on account of their birth, and becauſe they 
were often given in the aſſemblies of the nation, and, in 
fine, becauſe as it was the intereſt of the nobility to have 
them, it was likewiſe the king's intereſt to give them, 
"Theſe families were diſtinguiſhed by their dignity of truſty 
men, and by the prerogative of being qualified to voy 
fealty for a fief, In the following book (a), I ſhall ſhew, 
that by the circumRances of time there were freemen, who 
were permitted to enjoy this great prerogative, and con- 
ſequently to enter into the order of nobility, It was not 
ſo at the time of Gontram, and his nephew Childebert; 
but ſoit was at the time of Charlemagne. But tho? in 
that prince's reign the freemen were not incapable of poſ- 
leſſing fiefs, yet it appears by the above-cited paſſage of 
Tegan, that the freedmen were abſolutely excluded, 
Will the abbe du Bos (b), who carries us to Turky, to 
give us an idea of the ancient French nobility; will he, I 
lay, pretend that they ever complained in Turky of the e- 
levation of people of low birth to the honors and dignities 
of the ſtate, as they complained under Lewis the Pious 
and Charles the Bald? There was no complaint of this 
kind under Charlemagne, becauſe this prince always diſtin- 
guiſhed the ancient from the new families; which Lewis 
the Pious and Charles the Bald did not. 

The public ſhould not forget the obligation it has to the 
abbé du Bos for ſeveral excellent performances, *Tis by 
theſe works, and not by his hiſtory of the eltabliſhment of 
the French monarchy we ought to judge of his merit. He 
fell into very great miſtakes, becauſe he had more in view 
the count of Boulainvillier's work, than bis own ſubject. 
From all theſe criticiſms, I ſhall draw only one reflection; 
if ſo great a man was miſtaken, what ought not I to fear? 

| (a) Chap. 23. monarchy vol, iii, book 6. chap, 
(e) Eſtabliſhment of the French 4. pag. 302. 
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Ti heory of the feudal laws among the 
Franks, in the relation they bear to the 
revolutious of their monarchy. 


CHAP. I. 


Changes in ; the offices and in the fee. Of the mayors ef 
| the palace. - 


HE counts at firſt were ſent into their diſtricts only 

for a year; but they ſoon purchaſed the continua- 

tion of their offices, Of this we have an example in the 

reign of Clovis's grand- children. A perſon named Peo- 

nius (a) was count in the city of Auxerre; he ſept. his fon 

Mummolus with money to Gontram, to prevail upon him 

to continue him in his employment: the ſon gave the money 

for himſelf and obtained the father's place. T he kings 
had already begun to ſpoil their own favours. 

Tho” by the Jaws of the kingdom the fiefs were preca- 
rious, yet thy were neither given nor taken away in a ca- 
pricious and arbitrary manner; nay, they were generally. 
one of the principal ſubjects debated in the national aſſem- 
blies. It is natural however to imagine that corruption had 
ſeized this, as well as the other article; and that the poſ- 
ſeſſion of the fiefs, like that of the counties, was continued 
for money. 

I ſhall ſhew in the courſe of this book (b), that, inde- 
pendently of the grants which the princes made for a cer- 
tain time, there were others in perpetuity. The court 
wanted to revoke the grants that had been made: this 
occaſioned a general diſcontent in the nation, and was 
ſoon followed with that revolution famous in the French 
hiſtory, whoſe firſt epoch was the amazing ſpeRacle of the 
execution of Brun echild. 

It appears at ſirſt extraordinary, that this queen who 
was daughter, ſiſter, and mother to ſo many kings, 2 


(a) Gregory of Tours, book (b) Chap. 7. 
iv. chap. 42. | 


princels 
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princeſs to this very day famous for works worthy of an 
Adile or a Roman Proconſul, born with an admirable genius 
for affairs, endowed with qualities ſo long reſpected, 
fhould ſee herſelf (a) of a ſudden expoſed to fo tedious, 
ſo ſhameful and cruel a puniſhment, by a (b) king whoſe au- 
| thority was but indifferently eſtabliſned in the nation; if 
ſhe had not incurred that nation's diſpleaſure for ſome par- 
ticular cauſe. Clotharius reproached (c) her with the 
murder of ten kings: but two of them he had put to 
death himſelf ; the death of ſome of the others was owing 
to chance, or to the villany of another queen; and a na- 
tion that had permitted Fredegunda (d) to die in her bed, 
that had even oppoſed the pumſhment of her flagitious 
crimes, ought to have been very indifferent in reſpect to 
thoſe of Brunechild, | s | 
She was put upon a camel, and led ignominiouſly through 
the army; a certain ſign that ſhe had given great offence 
to that army. Fredegarius relates that Protarius *, Bru- 
nechild's favourite, ſtrippped the lords of their property 
and filled the exchequer with the plunder ; that he hum 
bled the nobility, and that no perſon could be ſure of con- 
tinuing in any office or employment. The army conſpired 
againſt him, and he was ſtabbed in his tent; but Brune- 
child either by reyenging + his death, or by purſuing the 
fame plan, became every day more odious | to the nation, 
Clotharius, ambitious of reigning alone, inflamed more- 
over with the moſt furious revenge, and ſure of periſhing 
if Brunechild's children got the upper hand, entered into 
a conſpiracy againſt himſelf; and whether it was owing to 
ignorance, or+to the neceſſity of his circumſtances, he be- 


* Sæva illi fait contra perſonas iniquitas, fiſco nimium tribuens, de 
rebns perſonarum ingeniole fiſcum vellæns implere . . . ut nullus 
reperiretur qui gradum quem arripuerat potuiſſet adſumere. Frcdeg. 
Chroa. chap. 27. in the year Gog. 

T Ibid. cap. 28 in the year 607. | 

1 Thid, cap. 41. in the year 613. Burguadiz Farones, tam epiſcopi 
quam cæteri Lendes, timentes Brunechildem & odium in eam habentes, 
conſilium inientes, &c. 


(a) Fredegarius's chronicle, ch. e) Fredegarins's chronicle, ch. 


43 44. | 
(b) Clotharius II, fon of Chil. (4) See Gregory of Tours book 
peric, and father of Dagobert, vii, chap. 31, 


came 
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came Brunechild's accuſer, and made a terrible example of 
that princeſs. e 0 
Warnacharius had been the very ſoul of the conſpiraey 


formed againſt Brunechild; being at that time mayor of 


Burgundy, he made * Clotharius conſent, that he ſhould 
not be diſplaced while he lived. By this means the mayor 
could no longer be in the ſame cafe, as the French lords 
before that time; and this authority began to render itſelf 
independent of the regal dignity. | "TEE 

It was Brunechild's unhappy regency, which had exaſ- 
perated the nation. As long as the Jaws ſubſiſted in their 
fall force, no one could complain for having been deprived 
of a fief, ſince the law did not beſtow it upon him in per- 
petuity. But when ſiefs came to be acquired by avarice, 
by bad praftices and corruption, they complained of being 
deprived by irregular means, of things that had been irre- 
gularly acquired. Perhaps if the public good had been the 
motive of the revocation of theſe grants, nothing would 
have been ſaid: but they made a ſhew of order, without 
concealing the corruption; the fiſcal rights were claimed, 
in order to laviſh the public treaſure; and grants were no 
longer the reward or the encouragement of ſervices, 
Brunechild, through a corrupt ſpirit, wanted to reform the 
abuſes of the ancient corruption. Her caprices did not 
proceed from weakneſs; the vaſſals and the great officers 
thinking themſelves in danger, prevented their own, by her 
ruin, 


We are far from having all the records of what was 
tranſacted in thoſe days; and the writers of chronicles, who 


underſtood very near as much of the hiſtory of their time, 
as our country clowns know of ours, were extremely bare 


ren. And yet we have a conſtitution of Clotharius, given 


+in the council of Paris for the reformation of 5 abuſes, 
which ſhews that this prince put a ſtop to the complaints 


* Ibid, chap, 42. in the year 613. Sacramento a Clothario accepto 
re unquam vitz ſuæ temporibus degradaretur. | e 

+ Some time after Brunchild's execution, in the year 615. Ste Ba- 
luzius's edition of the c:pitularies, pag. 21. | 

+ Quz contra ratio s ordinem acta vel ordinata fant, ne in antea, qu: d 
avertat divinitas, continfant, diſpoſuerimus, Chriſto præſule, per hi + 
jus edicii tenorem gencraliter emendare, Ibid art. 16, 
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that had occaſioned the revolution, On the one hand, he 
confirms“ all the grants that had been made or confirmed 
by the kings his predeceſſors; and, on the other he or. 
dains + that whatever had been taken from his vaſſals, ſhould 
be reſtored to them. 

This was not the only conceſſion the king made in this 
council ; he enjoined that whatever had been innovated, in 
oppoſition to the privileges of the clergy, ſhould be cor- 
rected t; and he moderated the influence of the court in 
the elections of bilhops. He even reformed the fi'cal 
affairs; ordaining that all the new F cenſus's ſhould be 
aboliſhed, and that they ſhould not levy any ** toll eſtabliſh- | 
ed ſince the death of Gontram, Sigebert, and Chilperic; 
that is, he aboliſhed whatever had been done during the 
regencies of Fredegunda and Brunechild. He forbad the 
driving of his cattle ro f graze in private people's grounds; 
and we ſhall preſently ſee that the reformation was (till 
more general, aud extended even to civil affairs, 


CHAP. I. 
Hou the civil government was reformed. 


ITHERTO the nation had given marks of impati- 

ence and levity, in reſpect to the choice or conduct 

of her maſters; ſhe had regulated their differences, and 

obliged them to come to an agreement amongſt themſelves. 

But now the did what before was quite unexampled; ſhe 

caſt her eyes on her actual ſituation, examined the Jaws 

cooly, provided againſt their inſufficiency, put a ſtop to 
violence, and moderated the regal power. 


* Ibid. art. 16. 
+ Jbid art. 17. | | 
+ Et quod per tempora ex hoc prætermiſſum eſt vel dehinc perpetnaii- 
ter obſervetur. 7 | 
Ita ut epiſcopo decedente in loco ipſius qui a Metropolitano ordi- 
nari debet cum principatibus, a clero & populo eligatur; & 6 perious 
condigna fnerit, per ordinationem principis ordinetur; vel certe ſi de 
palatio cligitur, per meritum perſonæ & doctrinæ ordinetur, Ibis 
Ut ubicumque cenſus novus impie additus eſt, emendetur, art, b. 
* Tbid- art, 0 | 4 
: + Ibid, art, 21. 
88 | The 


* 
90 0. 


ch. II. n 3237 * 
The maſculine, bold, and inſolent regencies of Frede- 
gunda and Brunechild, had leſs ſurpriſed than warned the 
nation. Fredegunda had defended her villainies by new 
villainies 3 ſhe had juſtified her poiſonings and aſſaſſinations 
by poiſonings and aſſaſſinations; and had behaved in ſuch 
4 manner that her outrages were rather of a private than 
public nature, Fredegunda did more miſchief : Brunechild 
threatened more, In this criſis, the nation was not ſatis- i. 
fed with ſetting the feudal government to rights, ſhe was 1 
alſo determined to ſecure her civil government. For the ll 
latter was rather more corrupt than the former; and this 
corruption was ſo much the more dangerous as it was more 
ancient, and depended more in ſome meaſure on the abuſe 
of manners than on that of laws. an 
The hiſtory of Gregory of Tours ſhews us, on the one 1 
hand, a fierce and barbarous nation; and on the other, 
kings of as bad a character. Theſe princes were bloody, 
unjuſt, and cruel, becauſe all the nation were ſo. If Chri- 
ſtianity ſeemed ſometimes to ſoften them, it was only by 
the terror which this religion imprints on the guilty 5 the 
church ſupported herſelf againſt them by the miracles and 
prodigies of her ſaintss The kings were not addicted tg 
ſacrilege, becauſe they dreaded the puniſhments inflicted 
on ſacrilegious people: but this excepted, they committed 
either in their paſſion or in cool blood all manner of crimes 
and injuſtice, becauſe in theſe the revengeful hand of the 
Deity did not appear ſo viſible. The Franks, as I have 
already obſerved, bore with bloody kings, becauſe they 
were fond of blood themſelves; they were not affecled 
with the wickedneſs and extortions of their princes, be- 
cauſe this was their own character. There had been 2 
great many laws eſtabliſhed, but the king rendered them 
all_uſcleſs,: by a kind of letters called precepts *, which 
{ubyerted thoſe laws: theſe were in the nature of the re— 
{cripts of the Roman emperors, whether it be that our 1 4 
kings borrowed this uſage of them, or derived it from their 18 
own natural diſpoſition, We ſee in Gregory of Tours, 
how they committed murders in cool blood, and put the 


h 
N 


They were orders which the king ſent to the judges to do or to "nn 
t.lerate things centrary to law. | 


Vor. II. 


F accuſed I 4 
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accuſed to death, who had not been ſo much as heard: 
they gave precepts & for illicit marriages ; they gave them 
for transferring ſucceſſions ; they gave them for depriving 
relations of their rights; and they gave them, in fine, to 
qualify men to marry conſecrated virgins, They did not 
indeed make laws of their own authority, but they ſuſpen- 
ded the execution of thoſe that had been already made. 

Clotharius's conſtitution redreſſed all theſe grievances ; 
no one (a) could any longer be condemned without being 
heard; relations (b) were made to ſucceed according to 
the order eſtabliſhed by law; all precepts for marrying re. 
ligious women wer2 made null (c); and thoſe who had 
obtained and made uſe of them, were ſeverely puniſhed, 
We might know perhaps more exactly his determinations 
with regard to theſe precepts, if the thirteenth and the 
two next articles of this decree had not been loſt through 
the injury of time. We have only the firſt words of this 
thirteenth article, ordaining that the precepts ſhall be obſer- 
ved, which cannot be underſtood of thoſe he had juſt abo- 
lithea by the ſame law. We have another conſtitution (d) 
by the ſame prince, which is relative to his decree, and 
corrects in the ſame manner, every article of the abuſes of 
the precepts. 

True it is that Baluzius finding this conſtitution without 
date, and without the name of the place where it was given, 
attributes it to Clotharius I, But I ſay it belongs to Clotha- 
rius II. for three reaſons; 1. it ſays that the king will pre- 
{erve the immunities + granted to the churches by his father 
and grandfather. What immunities could the churches re- 
Leive from Childeric grandfather of Clotharius I, who was 
not a chriſtian, and who lived even before the foundation 


» See Gregory of Tours, book iv. pag 2279, Both our hiſtory 
and the charters are full of this; and the extent of theſe abuſes ap- 
pears eſpecially in Clotharius's conſtitution, inſerted in the edition of 
. the capitularies made to reform them. Baluzius's edition, pag. 7. 

+ In the preceeding book I have made mention of theſe immunities, 
which were grants of judicial rights, and contained prohibitions to the 
regal judges to perform any function in the territory, and were equi- 
yalent to the erection or grant of a fief. 

(a) Art, 22 (d) In Baluzius's edition of the 

(b) Ibid. art. 6. capitularies, tom. 3, pag, 7. 

12) Ibid, art, 18. 


of 
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of the monarchy ? But if we attribute this decree to Clotha- 
rius II. we ſhall find his grandfather to have been this very 
Clotharius T. who made immenſe donations to the church, 

with a view of expiating the murder of his ſon Cramne, 
whom he had ordered to be burat, together with his wite 
and children. 


2. The abuſes redreſſed by this conſtitution, were ſtill 


ſubſiſting after the death of Clotharius I. and were eren 


carried to their higheſt extravagance during the weakneſs. 
of Gontram's reign, the cruelty of that of Chilperic, and. 
the execrable regencies of Fredegunda and Brunechild. 

Now is it poſſible that the nation could have bore with grie- 
rances ſo ſolemnly proſcribed, without ever complaining, 
ol the continual repetition of thoſe grievances? Is it poſ- 
fible, that ſhe could forbear doing at that time what ſhe 
did afterwards, when Childeric II. (a) renewing the old 


oppreſſions, ſhe preſſed (b) him to ordain that the law and. 
cultoms ſhould be complied with as formerly in judicial pro- 


ceedings. 
In fine, as this conſtitution was made to redreſs grie van- 
ces, it cannot relate to Clotharius 1. ſince there were na 


complaints of this kind in his reign, and his authority was 
well eſtabliſhed throughout the kingdom, eſpecially at the 


time in which they place this conſtitution; whereas it agrees 
very well with the events which happened during the reign 
of Clotharius II. which produced a revolution in the poli- 
tical ſtate of the kingdom. We mult clear up babe by 
the laws, and the laws by hiſtory. 


CHAP. III. 
Authority of the mayors of the palace. 


Took notice that Clotharius II. had promiſed not to. 


deprive Warnacharius of his mayor's place during life. 
This revolution had another effect; before this time the 
mayor was the king's officer, but now he became the officer 
of the people; he wis choſen before by the king, and now 


by the nation. Before the revolution Protarius had beea. 


) He began to reien tovards (b) See the lte of S. Leger. 
the year 67 2, 


F 2 made 
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made mayor by Theodoric, and * Landeric by Fredegunda; 
but (a) after that the mayors were choſen by the nation +, 

We mult not therefore confound, as ſome authors have 
done, theſe mayors of the palace with thoſe who were poſ- 
ſeſſed of this dignity before the death of Brunechild; the 
king's mayors with thoſe of the kingdom. We ſee by the 
law of the Burgundians, that among them the office of 
mayor was not one of the (b) firſt in the ſtate ; nor was it 
one of the molt eminent (c) under the firſt kings of the 
Franks, 

Clotharius removed the apprehenſions of thoſe who were 
pofeſſed of employments and ſiefs; and when after the 
J2ath of Warnacharins t he aſked the lords aſſembled at 
Troyes, who is it they would put in his place; they cried 
out they would chuſe no one, and petitioning for his fayour 
they intruſted themſelves entirely into his hands. 

Dagobert reunited the whole monarchy in the ſame man- 
ner as his ather ; the nation had a thorough confidence in 
him, and appointed no mayor. This prince finding him- 
ſelf at liberty, and elated by his victories, reſumed Brune. 
child's plan. But this ſucceeded ſo ill, that the vaſſals of 
Auſtraſia let themſelves || be beaten by the Sclavonians, and 
returned home; ſo that the marches of Auſtraſia were left 
in prey to the Barbarians, 


Inſtigante Brunechilde, Theodorico jubente, &c, Fredegarius 
chap. 27. in the year 60g. 

+ See Fredegarius, chronicle. chap 54 in the year 626. and his 
anonymous continuator chap. 101 in the year 695. and Chap. . 10g. 
in the year 715. Aimoin, book iv. chap 15, Exginhard, life of 
Charlemagne, chap. 48. Geſta rerum Francorum, chap. 45 

t Fo anno Clotarius cum proceribus & leudibus Burgundie T re- 
caflinis conjungitur, cum eorum eflet ſolieitus ſi vellent jam Warna- 
cha cio diſceſſo alium in ejus honoris gradum ſublimare: ſed omnes un- 
animiter denegantes ſe nequaquam velle majorem domus eligere, regts 
gratiam obnixe petentes, cum rege tranſegere. Fredegarius, chroni- 
cle, chap. 54. in the year 626. 

Iſtam victoriam quam Winidi contra Francos merucrunt, non tan- 
tum Sclavinorum fortitudo obtinuit, quantum dementatio Auſtraliv- 
rum, dum ſe cernebant cum Dagoberto odium incurriſſe, & aſſiduc cx- 
polizrentur. Fredegarius's chronicle, chap 68, in the year 639. 

(a) Geſta regum Francorum, ſupplement to this law, tit. 13, 
cap. 38. (c) See Gregory of Tours, 

(b) See the law of the Burgun- book is, chap. 36. : 
dias in pretit, and the ſorond 


He 
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He determined then to make an offer to the Auſtraſians, 
of reſigning Auſtraſia to his ſon Sigebert, together with a 
treaſure, and to put the government of the kingdom and 
of the palace into the hands of Cunibert biſhop of Cologne, 
and of the duke Adalgiſus. Fredegarius does not enter in- 
to the particulars of the conventions then made; but the 
king confirmed them all by charters, and“ Auſtraſia was 
immediately ſecured from danger. 

Dagobert finding himſelf near his laſt end, recommended 
his wife Nentechildis, and his ſon Clovis to the care of 
Aga. The vaſſals of Neuſtria and Burgundy choſe (a) 
this young prince for their king. Aga and Nentcchildis 
had the government of (b) the palace; they reſtored (c) 
whatever Dagobert had taken; and complaints ceaſed in 
2288 and Burgundy, as they had ceaſed before in Au- 
ſtraſia. | 

After the death of ga, the queen Nentechildis (d) 
engaged the lords of Burgundy to chuſe Floachatus for 
their mayor, The Jatter diſpatched letters to the biſhops 
and chief lords of the kingdom of Burgundy, by which he 
promiſed to preſerve their honors and dignities þ for ever, 
that is, during life. He confirmed his word by oath, This 
is the period, at which | the author of the treatiſe of the 
mayors of the palace fixes the adminiſtration of the king- 
dom by thoſe officers, 

Fredegarius being a Burgundian, has entered into a more 
minute detail, as to what concerns the mayors of Burgundy, 
at the time of the revolution of which we are ſpeaking, 
than as to what relates to the mayors of Auſtralia and Neu- 


* Deinceps Auſtraſii eorum ſtudio limitem & regnum Francorum 
contra Winidos utiliter defenſal;c noſcuntur. Fredegarius's chronicle, 
Clap, 75, in the year 632. | 

+ Ibid, cap, 89 Floachatus cunctis ducibus a regno Burgundiæ ſeu 
& pontificibus, per epiſtolam etiam ct ſacramentis firmayit unicuigue 
gradum honoris et dignitatem, ſeu et amicitiam, perpetuo conſcrvare. 

+ Deinceps a temporibus Clodovet qui fuit filius Dagoberti inclyti 
regis, pater vero Theodorici, regnum Francorum. decidens per majo- 
res domus, cœpit ordinari. De majoribus domus regiz, 

(a) Fredegarius's chronicle, 639. 
chap. 79. in the year 638. (d) Ibid, chap, 89. in the year 

(6) Ibid. 641, 

(e) Ibid, chap, 80. in the year 


F 73 ſtria 
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ſtria. But the conventions made in Burgundy were, for 
the very ſame reaſons, agreed to in Neuſttia and Au- 
ſtraſia. 8 

The nation thought it ſafer to lodge the power in the 
hands of a mayor whom ſhe choſe herſelf, and to whom ſhe 
might preſcribe conditions, than in thoſe of a king whoſe 
power was hereditary. 


CHAP. IV. 
Of the genius of the nation in regard to the mayors, 


A Government, in which a nation that had an hereditary 
king, choſe a perfon who was to exerciſe the royal 
authority, ſeems very extraordinary: but independently of 
the circumſtances of thoſe times, I find that the notions 
of the Franks in this reſpe& were derived from a higher 
icurce, 

They were deſcended from the Germans, of whom Ta- 
citus * ſays, that in me choice of their king they were de- 
ter nined by his nobility ; and in that of their leader, by 
his valour, This gives us an idea of the kings of the firſt 
race, and of the mayors of the palace; the former were 
hereditary, the latter elective. 

No doubt but thoſe princes, who ſtood up in the aſſem- 
bly of the nation and offered themſelves as the conductors 
of an enterpriſe to ſach as were willing to follow them, 
united generally in their own perfon both the king's autho- 
rity and the mayor's power. By their noble blood they 
had attained the royal dignity; and their vaiour having 
procured th:m ſeveral followers who pitched upon them 
for their leaders, this gave them the power of mayor. By 
the royal dignity our firſt kings preſided in the courts and 
aſſemblies, and pave laws with the conſent of thoſe aſſem- 


blics ; by the dignity of duke or leader they entered upon | 


expeditions, and commanded the armies, 1 5 
In order to be acquainted with the genius of the primi- 

tive Franks in this reſpect, we have only to caft an eye on 

the conduct (a) of Argobaſtes, a Frank by nation, on whom 


Reges ex nobilitate, duces ex virtute ſumunt. De moribus Ger- 


manorum. 5 
(a) See Sulpicius Alexander in Gregory of Tours, book ii. 
Valentinian 
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Valentinian had conferred the command of the army. 
He {hut the emperor up in his own palace; where he would 
not ſuffer any perſon whomſoever to ſpeak to him concer- 
ning either civil or military affairs. Argobaſtes did at that 
time what was afterwards practiſed by the Pepins, 


= I: what manner the mayors obtained the command of 
; the armies, 

E 4 S long as the kings commanded their armies in perſon, 
* the nation never thought of chuſing a leader. Clovis 
E and his four ſons were at the head of the Franks, and led 
them on through a long ſeries of victories. Theobald ſon 


| of Theodobert, a young, weak, and ſickly prince, was the 
firſt (a) of our kings that confined himſelf to his palace: 
Hie refuſed to engage in an expedition in Italy againſt Nar- 
7 ſes, and he had * the mortification to fee the Franks chuſe 
&] themſelves two chiefs, who lead them againſt the enemy. 
Of the four ſons of Clotharius I, Gontram + was the leaſt 
fond of commanding his armies; the other kings followed 
this example; and, in order to intruſt the command with- 
out danger into other hands, they conferred it upon ſeveral 
chiefs or dukes 4. 

Innumerable were the inconveniences which thence aroſe; 
all diſcipline was loſt, no one would any longer obey, The 
armies were dreadful only to their own country; they 
were loaden with ſpoils, before they had reached the 
enemy. Of theſe miſeries we have a very lively picture 
n Gregory of Tours (b). How hall we be able to ob- 
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* Leutharis vero et Butilinus. tametſi id regi ipforum minime pla- 
cebat, belli cum eis ſocietatem inierunt. Agathias, book i. Gregory 
of Tour, book iv. chap. 9. 

+ Gontram did not even march againſt Gondovald who ſtiled him- 
ſelf ſon of Clotarius, and claimed his ſhare of the kingdom. 
| + Sometimes to the number of twenty, See Gregory of Tours, 
book v chap. 27. book viii, chap 18 and 30, book x. chap. 3. Dago- 
bert, who. had no mayor in Burgundy, obſerved the ſame policy. and 
vent againſt the Gaſcons ten dukes and ſeveral counts who had no 
dukes over them. Fredegarius's chronicle, chap, 78. in the year 636, 

(a) In the year 852. viii, chap 30. and book x, chap, 

(py) Gregory of Tours book 3. Ibid, book yu, chap, 30, 

| tain 
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tain| a viclory, ſaid Gontram (a), we who do not {+ much 
as keep what our anceſtors acquired? Our nation is 13 
longer the ſame. . . . . . Strange, that it ſhould be on the 
decline ſo early as the reign of Clovis's grandchildren ! 

It was therefore natural that they ſhould determine at 
laſt upon an only duke, a duke who was to be veſted with 
an authority over this prodigious multitude of feudal lords 
and vaſſals, who were now become {trangers to their own 
engagements; a duke who was to eſtabliſh the military dif. 
cipline, and to put himſelf at the head of a nation unhap- 
pily practiſed in making war againſt itſelf, This power was 
conferred on the mayors of the palace, 

The original function of the mayors of the palace, was 
the management of the king's houſhold. They had after- 
wards, in conjunction (b) with other officers, the political 
government of the fiefs; and at length they obtained the ſole 
diſpoſal of them. They had alſo the adminiſtration of 
military affairs and the command of the armies; and theſe 
two employments were neceſſarily connected with the other 
two. In thoſe days it was much more ditiicult to raiſe 
than to command the armies; ana who but the On 
of favours could have this authority? In this martial and 
independent nation, it was prudent to invite, rather than 
to compel; prudent to give away or to promiſe the ficts 
that ſhould happen to be vacant by the death of the pol« 
ſeſſor; prudent, in fine, to reward continually, and to 
cauſe preferences to be dreaded, It was therefore right, 
that the perſon who had the ſuperintendency of the palace, 
ſhould alſo be general of the army, 


G HAP. VI. 


Second epocha of the bumiliation of our kings of the fill 


race, 


FTER the execution of Brunechild, the mayors 
were adminiſtrators of the kingdom under the kings; 

and though they had the management of the war, yet the 
kings were always at the head of the armies, and the may- 


(a) Ibids 13. and Gregory of Tours, book 


(b) Sce the ſecond ſupplement ix, chaps 36. 
to the law of the Burgundians, tit. 


or and the nation fought under their command, But the 
victory (a) of duke Pepin over Theodoric and his may- 
or, completed * the degradation of our kings; and that (b) 
which Charles Martel obtained over Chilperic and his may- 
or Rainfroy, confirmed it. Auſtraſia triumphed twice over 
Neuſtria and 5urgundy; and the mayoralty of Auſtraſia 
being annexed as it were to the family of the Pepins, this 
mayoralty and family became greatly ſuperior to all the 
reſt, The conquerors were then afraid leſt ſome perſon of 
credit ſhould ſeize the king's perſon, in order to excite di- 
ſturbances. For this reaſon they kept + them in the royal 
palace as in a kind of priſon, and once a year they ſhewed 
them to the people. There they made ordinances, but 
t theſe were ſuch as were dictated by the mayor; they an- 
ſwered ambaſſadors, but the mayor made the anſwers, 
This is the time mentioned by || hiſtorians of the govern- 
ment of the mayors over the kings whom they held in ſub» 
jection, | 

The extravagant paſſion of the nation for Pepin's family 
went ſo far, that they choſe one of his grandſons who was 
yet F an infant for mayor; they put him over one Dago- 
bert, that is one phantom over another, 


CHAP. VII. 
Of the great offices and ticfi under the mayors of the palace 


HE mayors of the palace were far from reviving the 
precariouſneſs of poſts and employments; for indeed 
their power was owing to the protection which in this reſ- 


Illis quidem nomina regum imponens, ipſe totius regni habens pri- 
rilegium, &e. Annals of Metz, year 695. | 
Sede nique illi regalem fab ſua ditione conceſiit, Ibid, anno 719. 
x chronico Centul-nfi, lib, it. ut reſponſa quæ erat edoctus, vel. 

potius juſſus, ex ſua vellet poteſtate redderct, 

Annals of Metz, anno 691, Anno principatus Pippini ſuper The- 
odoricum ...,, Annals of Fuld, or of Laurithan, Pippinus dux Fran- 
corum obtinuit regnum Francorum per annos 27. cum regibus ſibi 
ſubzectis. 

$ Poſthze Theudoaldus filius ejus (Grimoaldi) parvulus in loco ip- 
lus cum predicto rege Dagoberto major- domus palatii effectus eſt, The 
anonymous continuator of Fredegarius in the year 714. chap, 104. 

(a) See the annals of Metz, (b) Annals of Metz, year 719. 
year 687 and 688, 
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pe& they had granted to the nobility, Hence the great 
offices were continued to be given for life, and this uſage 
was every day more firmly eſtabliſhed, 

But I have ſome particular reflections to make here in 
- reſpect to ſiefs: and in the firſt place I do not queſtion but 
molt of them became hereditary from this time. 

In the treaty of Andeli (a), Gontram and his nephew 
Childebert, engage to maintain the donations made to the 
vaſſals and churches by the kings his predeceſſors; and 
leave is given to the“ wives, daughters and widows of 
kings, to diſpoſe by will and in perpetuity of whatever they 
hold of the exchequer. 

Marculfus wrote his formularies at the time (b) of the 
mayors, We find ſeveral F ia which the kings make do- 
nations both to the perſon and to his heirs: and as the for- 
mularies are images of the common actions of lite, they 
prove that part of the fiefs were become hereditary towards 
the end of the firlt race. They were far from having in 
thole days the idea of an unalienable demeſne; this is a 
modern thing, which they knew neither in theory nor 
practice, 

In proof hereof we ſhall preſently produce no leſs than 
poſitire fats; and if I can ſhew a time in which there were 
no longer any beneſices for the army, nor any funds for its 
ſupport; we mult certainly conclude that the ancient bene- 
fices had been alienated, The time I mean is that of 
Charles Martel, who founded ſome new fiefs which we 
ſhould carefully diſtinguiſh from thoſe of the earlieſt date, 

When the kings began to make grants in perpetuity, ei- 
ther through the corruption which crept into the govern- 
ment, or by reaſon of the conſtitution itſelf, which continu- 
ally obliged the kings to confer rewards; it was naturai 


* Ut fi quid de agris fiſcalibus vel ſpeciebus atque præſidio pro ar- 
bitrii ſui voluntate facere aut cuiguam conferre volucrint, fixa ſtabilita. 
te perpetuo conſervetur. 

+ See the 14th formula of the firſt book, which is equally applicable 
to the fiſcal eſtates given directly and in perpetuity, or given at firſt as 


a bencſice, and afterwards in perpetuity: Sicut abilio aut a fiſco notiro 


fuit poſſeſſa. See allo the 17th formula, ibid. 

(a) Cited by Gregory of Tours, art. 16. . 
book ix. See alſo the edit of (b) See the 24th and the 34% 
Clotharius II, in the year 615, of the firſt book, 
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that they ſhould begin with giving the perpetuity of the 
fiets, rather than of the counties. For to deprive them- 
ſelves of ſome acres of land was no great matter; but to re- 
nounce the right of diſpoſing the great offices, was divelt- 
ing themſelves of their very power. 


| 


CH AP. VIII. 
In what manner the all;zdial eflates were changed inte 


A. fs . 


HE manner of changing an allodial eſtate into a ſief, 

may be ſeen in a formulary of Marculfus (a). The 
owner of the land gave it to the king! who reſtored it to 
the donor by way of uſufruit, or beneſice, and then the latter 
nominated his fes to the king. 

In order to find out the reaſons which induced them thus 
to change the nature of the aladin, I muſt trace the 
ſource of the ancient prerogatives of our nobility, a nobili- 
ty who for theſe eleven centuries have been covered with 
duſt, ſweat, and blood. 

Thoſe who were ſcized of ficfs enjoyed very great ad- 
vantages. The compoſition for the injuries done them was 
greater than that of freemen. It appears by the formula- 
ries of Marculfus, that it was a privilege belonging to the 
king's vaſſal, that whoever killed him ſhould pay a compo— 
ſition of ſix hundred ſous. This privilege was eſtabliſhed 
dy the Salic law (b), and by that of the Ripuarians (c); 
and at the ſame time that theſe two laws orduined a com- 
poſition of ſix hundred ſous for the murder of the king's 
vaſſal, they gave but (d) two hundred for the murder of a 
perſon freeborn, if he was a Frank or Barbarian living under 
the Salic law; and only a hundred for a Roman, 

This was not the only privilege belonging to the king's 
vallals, When (e) a man was {ſummoned in court, and did 
not make his appearance, nor ovey the judges orders, he 
was appealed before the king; and if he perſiſted in his 
contumacy, he was excluded from“ the king's protection, 


Extra ſermonem regis, Salic law, tit. 59. and 765, 


(a) Book 1, formulary 13. (dj Sec allo the law of the Ri- 
(b) Tit 44. See allo titles 66. puarians, tit. 7, and the Salic law 
L. 2 2. and 4. and tit. 94, tit. 44. art, 1. and 4. 


(e) Tit. ii. (e) Salic lau, tit, 59, and 16, 


and 
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and no one was allowed to entertain him, or even to give 
him a morſel of bread. Now if he was a perſon of an or- 
dinary condition, his goods (a) were confiſcated ; but if 
he was the king's vaſſal, they were not (b). The ſirſt by 
his contumacy was deemed ſufficiently convicted of the 
crime, the tecond was not; the former (c) for the ſmal- 
leſt crimes was obliged to undergo the trial by boiling wa- 
ter, the latter (d) was condemned to this trial only in the 
caſe of murder: In fine, the king's vaſſal (e) could not be 
compelled to ſwear in court againſt another vaſſal. Theſe 
privileges augmented daily, and the capitulary of Carloman- 
nus (f) does this nonor to the king's vailals, that they ſhall 
not be obliged to ſwear in perſon, but only by the mouth of 
their own vaſſals, Beſides, when a perſon who had theſe 
honors did not repair to the army, his puniſhment was to 
abſtain fron fleth-meat and wine as long as he had been 
abſent from the ſervice; but a freeman (g) who neglected 
to follow his count, payed a compoſition * of ſixty ſous, 
and was reduced to a (tate of fervitude till he paid it. 

It is very natural therefore to think that thoſe Franks 
who were not the king's vaſſals, and much more the Ro- 
mans, became fond of entering into the ſtate of vaſſalage; 
and that they might not be deprived of their demeſnez, 
they deviſed the uſage of giving their a//oZ;um to the king, 
of receiviag it from him afterwards as a fief, and of nomi- 
nating,him to their heirs. This uſage was always continued, 
and took place eſpecially during the diſorders of the ſecond 
race, when every body ſtood in need of a protector, and 
wanted to 1ncorporate himſelf with + the other lords, and 
to enter as it were, into the feudal monarchy, becauſc the 
political no longer exiſted. 


* Ficribannum . 
+ Non infirmis reliquit hzredibus, ſays Lambert d' Ardres in Ds 
Cange, on the word alodis, 


(a) Ibid. tit. $9. F, 1. (f) Apud Vernis Palatium, in 
(b) Ibid. tit. 76. §. Is the year 883. art. 4. and 11. 

(e) Ibid. tit. 56. and 59. (g) Capitulary f Charlemagne, 
(4) Ibid. tit. 76. §. 1. i the year 812 art. 1. and 31. 


(e) Ibid, tit, 76, 8. 2. 


This 
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This continued under the third race, as we find by ſe- 
yeral | charters; whether they gave their alodium, and 
reſumed it by the ſame at; or whether it was declar- 
ed an allodium, and afterwards acknowledged as a ſief. 
Theſe were called fef+ of reſumption. 

This does not imply, that thoſe who were ſeized of fiefs 
adminiſtered them like prudent fathers of families; for 
though the freemen grew deſirous of being poſſeſſed of fiefs, 
yet they managed this ſort of eſtates as uſufruits are manag- 
edin our days, This is what induced Charlemagne, the 
moſt vigilant and attentive prince we ever had, to make a 
great many regulations (a) to hinder the fiefs from being 
degraded in favour of allodial eſtates, This proves only 
that in his time moſt benefices were ſtill only for life, and 
conſequently that they took more care of the a//odza, than 
of the beneſices; but it is no argument that they did not 
chuſe rather to be the kings bondmen than freemen. They 
might have reaſons for diſpoſing of a particular portion of a 
Ge but they were not willing to be {tripped even of their 
dignity. 

I know likewiſe that Charlemagne complains in a certain 
capitulary (b), that in ſome places there were people who 
gave away their gefs in property, and redeemed them af- 
terwards in property, But 1 do not ſay, that they were 
not fonder of the property _ of the uſufruit; I mean 
only, that when they could convert an allodium into a ſief, 
which was to deſcend to their heirs, and 1s the cafe of the 
formulary above-mentioned, they had very great advan- 
tages in doing it. 


Sec thoſe quoted by Du Cange in the word alodis, and thoſe pro- 


duced by Galland, in his treatiſe of allodial lands, pag. 14, and the 
following. 


(a) Second capitulary of the 
year 802, art, 10. and the th 
capitulary of the year 803. art. 
3. the 1ſt capitulary incerti anni, 
art 49. the 5th capitulary of the 
year 806, art 7. the capitulary 


Vol. . 


G g 


of the year 779 art, 29. and the 
capitulary of Lewis the Pious, in 
the year 829. art. 1. 
(b) The 5th of the year 806. 
art, 8. 


CHAP. 
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. 
How the church-tands were converted into ßes. 


HE uſe of the fiſcal lands ſhould have been only te 

| ſerve as donations by which the kings were to en- 
courage the Franks to undertake new expeditions, and by 
which on the other hand theſe fiſcal lands were increaſed, 
This, as I have already obſerved, was the ſpirit of the 
nation; but theſe donations took another turn. There is 


titill extant (a) a ſpeech of Chijperic, grandſon of Clovis, 


in which he complains that almoſt all theſe lands had 
been already given away to the church. Our excheguer, 
ſays he, is impoveriſhed, and our riches are transferred 
to the clergy *; none reign now but biſhops, who live in 
nandeur, while our grandeur is over, 

This was the reaſon that the mayors who durſt not at- 
tack the lords, {tripped the churches; and one of the + mo- 
tives alledged by Pepin for entering Neultria, was his ha- 
ving been invited thither by the clergy, to put a ſtop to the 
encroachments of the kings, that is of the mayors, who 
{tripped the church of all her poſſeſſions. 

The mayors of Aultraſia, that is the family of the Pe- 
pins, had behaved towards the clergy with more modera- 
tion than thoſe of Neuſtria and Burgundy, This is evi- 
dent by our chronicles (b), in which we ſee the monks 
eternally admiring the devotion and liberality of the Pepins. 
They themſelves had been poſſeſſed of the firſt places in 
the church, One crow does not pull out the eyes of an- 
::her ; as (e) Chilperic ſaid to the biſhops. 

Pepin ſubdued Neuſtria and Burgundy ; but as his pre- 
tence for deſtroying the mayors and kings was the oppreſ- 
| Hon of the clergy, he could not ſtrip them without contra- 


* This is what induced himto annul the teſtaments made in favour of 
the clergy, and even the donations of his father; Gontram re-eſtabliſh 
4 them, and made even new donations, Gregory of Tours, book vii. 

chap 7, 
| | See the annals of Metz, year 687. Excitor imprimis querelis ſa- 
cerdotum & ſervorum Dei, qui me ſæpius adierunt ut pro fublatis in- 
juſte patrimoniis, &c. | 

(a) In Gregory of Tours, book (b) See the annals of Metz. 

vi. chap, 46, (c) In Gregory of Tours. ; 
dicting 


dicting his own title, and ſhewing that he made a jeſt of 
the nation. However the conqueſt of two great kingdoms 
and the deſtruction of the oppoſite party, afforded him ſut- 
ficient means of ſatisfying his generals. — 5 22 

Pepin made himſelf maſter of the monarchy, by protect- 
ing the clergy; his ſon Charles Martel could not maintain 
his power, but by oppreſſing them. This prince finding 
that part of the regal and fiſcal lands had been given cither 
for life, or in perpetuity to the nobility, and that the 
clergy by receiving both from rich and poor, had acquired 
a great part even of the allodial eſtates, he {tripped the 
church; and as the ſiefs of the firſt divifion were no longer 
in being, he formed a ſecond diviſion . He took for him- 
ſelf and for his officers the church-lands, and the churches 
themſelves; and put aſtop to an evil which differed in this 
reſpe& from ordinary evils, that by being extreme, it was 
ſo much the more eaſy to cure, 


C HA P. X. 
Riches of the clergy. 


O great were the donations made to the clergy, that 
under the three races of our princes they muſt have 
poſſeſſed ſeveral times all the lands of the kingdom, But 
if our kings, the nobility, and the people, found the way 
of giving them all their eſtates, they found alſo the method 
of getting them back again. The ſpirit of religion found- 
ed a great number of churches under the firſt race; but 
the military ſpirit was the cauſe of their being given 
away afterwards to the ſoldiery, who divided them a- 
mongſt their children. What a number of lands mult have 
then been taken from the clergy's menſalia! The kings of 
the ſecond race opened their hands, and made new do- 
nations to them; but the Normans, who came afterwards 
plundered and ravaged all before them, perſecuting eſpe- 
cally the prieſts and monks, and continually ſearching 
out for abbeys and other religious foundations. In this 
ſituation what a loſs muſt the clergy have ſuſtained ! There 
were hardly eccleſiaſtics left to demand the eſtates of 


* Karlus plurima juri eccleſiaſtico detrahens prædia fiſco ſociavit, 20 
deinde militibus diſpertivit. Ex Chronico Centulcnſi, lib, i, 
G 4 2 which _ 
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which they had been deprived. There remained therefore 
for the religious piety of the third race, foundations e- 
nough to make, and lands to beſtow, The opinions which 
were broached and ſpread in thoſe days would have depriy- 
cd the laity of all their eſtates, if they had been but honeſt 
enough, But, if the clergy were full of ambition, the 
laity Were not without theirs; if they gave their eſtates 
upon their death-bsd to the church, their ſucceſſors 
wanted to reſume them, We meet with nothing but con- 
tiaual quarrels between the lords and the biſhops, the 
gentlemen and the abbots; and the clergy muſt have been 
very bard ſet, ſince they were obliged to put themſelves 
under the protection of certain lords, who defended them 
for a moment, and afterwards oppreſſed them. 

But now a better adminiltration, which had been eſta- 
bliſhed under the third race, gave the clergy leave to aug- 
ment their poſſeſſions: when the Calviniſts ſallied forth, 
and coined money of all the gold and ſilver they found in 
the churches. How could the clergy be ſure. of their 
eſtates, when they were not even ſure of their per- 
ſons? They were treating of controverſial ſubjects, while 
their archives were burning, What did it avail them to de- 
mand again of a ruined nobility what theſe were no longer 
poſſeſſed of, or what they had mortgaged a thouſand ways? 
The clergy have conſtantly acquired, conſtantly refunded, 
and yet are ſtill acquiring, | 


I. 
State of Europe at the time of Charles Martel. 


HARLES MARTEL, who undertook to 'ſtrip 

the clergy, found himſelf in a moſt happy fitua- 
tion. He was both feared and loved by the ſoldiet); 
whoſe intereſt he promoted, having the pretence of his 
wars againſt the Saracens, He was hated indeed by the 
clergy, but (a) he had no nced of them, The pope, to 
whom he was neceſſary, ſtretched out his arms to him. 
Every one knows the famous cmbaſly ® he received from 


* Epiſtolam quocuæ, decrcto Romanorum principum, ſibi prædidlus 
præſul Gregorius miſc rat, quod ſeſe populus Romanus relicta im pets, 

(a) See the annals of Mats. 
Gregory 
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Gregory III. Thele two powers were ſtrictly united, be- 
cauſe they could not do one without the other; the pope 
ſtood in need of the Franks to ſupport him againſt the 
Lombards and the Greeks; the Franks had occaſion for the 
pope, to ſerve for a barrier againſt the Greeks, and to em- 
barraſs the Lombards. It was impoſſible therefore for the 
enterpriſe of Charles Martel to miſcarry. 2 

St, Eucherius biſhop of Orleans, had a viſion which 
frightened all the princes of that time. I muſt produce to 
this purpoſe the letter (a) written by the biſhops aſſembled 
at Rheims to Lewis king of Germany, who had invaded 
the territories of Charles the Bald; becauſe it will ſhew us 
the ſtate of things in thoſe times, and the diſpoſition of 
people's minds, They ſay (b), That St. Eucherius ha- 
« ying been ſnatched up into heaven he ſaw Charles Martel 
tormented in the bottom of hell by order of the ſaints, 
„% who are to aſſiſt with Jeius Chriſt at the laſt judgment; 
„ that he had been condemned to this puniſhment before 
his time, for having ſtript the churches of their poſſeſſions, 
and thereby rendered himſelt guilty of the ſins of all 
thoſe who had endowed them; that king Pepin had 
held a council upon this occaſion; that he had ordered 
all the church-lands he could recover to be reſtored to 
the church; that as he could get back only a part of 
them, becauſe of his diſputes with Vaiſre duke of Aqui- 
taine, he iſſued out letters called precaria * in favour of 
the churches for the remainder, and made a law that 
the laity ſhould pay a renth part of the church lands 
they poſſeſſed, and twelve deniers. for each houſe ; that 
Charlemagne did not give the church-lands away, on 
the contrary that he made a capitulary, by which he. en- 


(oris dominatione, ad ſuam defenſionem & inv ictam clementiam con. 
vertere yoluifl:t, Annals of Metz, year 741. Eo pacto patrato, ut 
a partibus imperatoris recederet. Fredegarius. | 

* Precaria, quod precibus utendum conceditur, ſays Cujas in his 
notes upon the firſt book of fiefs. I find in a diploma of king Pepin, 
dated the 3d ycar of his reign, that this prince was not the firit who 
eſtabliſhed theſe precaria ; he cites one made by the mayor Ebroin, and 
continued after his time, See the diploma of this king, in the 5th 
om, of the hiſtorians of France by the Benedictins, art. 6, 

(a) Anno 858, apud Cariſia- pag. 101. 
aum; Baluzius's edition, tem. i. (b) Mid. art, 7. page 109. 
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e gaged both for kimſelf and for his ſucccilors never to 
„ give them away; that all they ſay is committed to ri. 
« ting, and that a great many of them heard the whole 
« related by Lewis the Pious, the father of thoſe two 
“ kings.” | 

King Pepin's regulation mentioned by the biſhops, was 
made in the council held at Leptines (a). The church 
found this advantage in it, that ſuch as had received thoſe 
lands, held them no longer but in a precarious manner, 
and moreover that ſhe received the tithe or tenth part and 
twelve deniers for every houſe that had belonged to her, 
But this was only a palliative, which did not remove the 
diſorder, 

This even met with oppoſition, and Pepin was obliged 
to make another capitulary (b), in which he enjoins thoſc 
who held any of thoſe beneſices to pay this tithe and duty, 
and even to keep up the houſes belonging to the biſhopric 
or monaſtery, under the penalty of forfeiting thoſe poſſeſ- 
fions. Charlemagne“ renewed the regulations of Pepin, 

That part of the ſame letter which ſays, that Charle- 
magne promiſed both for himſelf and for his ſucceſſors, ne. 
yer to divide again the church-lands among the ſoldicry, 13 
agrezable to the capitulary of this prince, given at Aix i 
Chapelle, in the year 802, with a view of removing the 
apprehenſions of the clergy upon this ſubject. But ile 
donations already made were {till + continued. The i 
tops very juſtly add, that Lewis the Pious, followed the 
example of Charlemagne, and did not pive away the 
church-lands to the ſoldiery. 


® Sce his capitulary in the year 803, given at Worms, Baluzius's 
edition, pag. 411, where he regulates the precarious contract; and that 
ol Franckfort, in the year 794. pag. 267, art. 24. in relation to the 
repairing of the houſes; and that of the year 800, pag, 330. 

+ As appears by the precceding note, and by the capitulary of Pepin 
king of Italy, where it ſays, that the king would give the monaſterics 
in fief to thoſe who would vow fealty for fiefs: it is added to the law 
of the Lombards, book iii, tit. 1. $. 3. to the Salic laws, collection 
of Pepin's laws in Echard, pag, 195, tit. 26. art. 4+ 

(a) In the year 743. See the (b) That of Metz in the year 
eth book of the capitularies, art. 756, art. 4. 

3. Baluzius's edition, pag. 825. 


And 
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And yet the old abuſes were carried to ſuch a pitch, 
that the laity under the children (a) of Lewis the Pious, 
introduced prieſts into their churches, or drove them away, 
without the conſent of the biſhops, | The churches (b) 
were divided amongſt the next heirs, and when they were 
held in an indecent manner, the biſhops {c) had no other 
remedy left than to remove the relics. 

By the capitulary (d) of Compeigne, it is enacted, that 
the king's commiſſary ſhall have a right to viſit every mona» 
ſtery, together with the biſhop, by the conſent * and in 
preſence of the perſon who holds it; and this general rule 
ſhews that the abuſe was general. | 

Not that there were laws wanting for the reſtitution of 
the church-lands. The pope having reproached the bi- 
ſhops for their negled in regard to the rc-eftabliſhment of 
the monaſteries, they wrote to Charles the Bald (e) that 
they were not affected with this reproach, becauſe they 
were not culpable: and they reminded him of what had 
been promiſed, reſolved and decreed in ſo many national 
allemblics. In fact, they quoted nine. 


Still they went on diſputing; till the Normans came and 
made them all agree, 


SHA P, XII. 
Eſtabliſhment? of the tit hes. 


HE regulations made under king Pepin had given 

the church rather hopes of relief, than effectively 
relieved her; ard as Charles Martel found all the landed 
eſtates in the hands of the clergy, Charlemagne found all 
the church- lands in the hands of the ſoldiery. The latter 
could not be forced to reſtore what had been given them; 
and the circumſtances of that time rendered the thing ſtill 
more impracticable than it was of its own nature, On the 


Cum conſilio & concenſa ipſius qui locum retinet, 
(a) Sce the conftiturion of Lo- the year 868} Baluzius's edition, 
tharius J. in the law of the Lom pag. 203. 
bards book iii. law 1. F. 43, (e) Conſilium apud Bonoilum, 
(b) Ibid. $. 44. the 16th year of Charles the Bald, 


(c) Ibid. in the year B56, Baluzius's edi- 
(d) Given the 28th year of tion, pag. 78, 
the reign of Charles the Bald, in 


other 
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other hand, chriſtianity ought not to periſh for want of mi. 
niſters *, churches, and inſtructions, 

This was the reaſon of Charlemagne's eſtabliſhing (a) the 
tithes, a new kind of property, which had this advantage 
in favour of the clergy, that as they were given particular- 
ly to the church, it was eaſier in proceſs of time to know 
when they were uſurped, 

Some have attempted to make this eſtabliſhment of an 
earlier date; but the authorities they produce ſeem rather 
I think to prove the contrary, The conſtitution of Clo- 
_ tharius + ſays only that they ſhall not raiſe certain I tithes 
on church lands: fo far then was the church from exacting 
tithes at that time, that its whole pretenſion was to be ex- 
empted from paying them. The ſecond council (b) of 
Macon, which was held in 585, and ordaios the payment 
of tithes, fays indeed that they were paid in ancient times; 
but it ſays alſo that the cuſtom of paying them was then a- 
boliſhed. | | 

No one queſtions but that the clergy opened the bible 
before Charlemagne's time, and preached the gifts and of- 
ferings of the Leviticus. But I ſay, that before that 
prince's reign, tho' the . tithes might have been preached 
up, yet they were never eſtabliſhed. 

I took notice that the regulations made under king pe- 
pin had ſubjected thoſe who were ſeized of church- lands in 
fief, to the payment of tithes, and to the repairing of the 


. 


nn the civil wars which broke out at the time of Charles Nartc!, 
the lands belonging to the church of Rheims were given away to lay- 
men; the clergy were left to ſhift as well as they could, ſays the lite 
of S. Remigius, Surius, tom, 1. pag. 279. 

+ It is that on which I have deſcanted in the 4th chapter of ti; 
book, and is to be found in Baluzius's edition of the capitularies, 
tom. i. art. It, pag 9. | 

t Agraria & paſcuaria vel 8 eceleſiæ concedimus, ita 
ut actor aut decimator in rebus eccleſiæ nullus accedat The capitula- 
ry of Charlemagne in the year 800 Baluzius's edition, pag. 336. c 
plains extremely well what is meant by that fort of tithe from which 
the church is exempted by Clotharius; it was the tithe of the hogs 
which were put into the kings foreſts to fatten; and Charlemagne cu- 
joins his judges to pay it, as well as other people, in order to {ct an c- 
ample : *tis plain, that this was a right of ſeignory or oconomy-. 

(a) Law of the Lombard, book ciliorum antiquorum Galliæ, ope- 
ui. tit. 3. $- 1. and 2. ra Jacobi Sirmundi. 

(b) Canone 5. ex tomo 1. con- 


churches. 
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churches. It was a great point to oblige by a law, whoſe 
jultice could not be diſputed, the principal men of the na- 
tion to ſet the example. 

Charlemagne did more; and we find by the capitulary 
(a) de Villis, that he obliged his own demeſnes to the pay- 
ment of the tithes: this was ſtill a greater example. 

But the common people are hardly capable of being in- 
duced by examples to give up their own intereſts, The 
ſynod of (b) Francfort furniſhed them with a more cogent 
motive to pay the tithes, A capitulary was made in that ſy- 
nod, wherein it is ſaid, that in the laſt * famine the ears 
of corn were found empty, having been devoured by de- 
vils, and that the voices of theſe infernal ſpirits had been 
heard, reproaching them with not having paid the tithes; 
in conſequence of which it was ordained that all thoſe who 
were ſeized of church-lands, ſhould pay the tithes; and 
the next conſequence was, that the obligation was extend 
ed to all. | | 

Charlemagne's project did not ſucceed at firſt; for it 
ſeemed too heavy a burthen . The payment of the tithes 
among the Jews was connected with the plan of the foun- 
dation of their republic; but here the payment of tithes was 
a burthen quite independent of the other charges of the 
eſtabliſhment of the monarchy. We find by the regulati- 
ons (c) added to the law of the Lombards the difficulty 
there was in cauſing the tithes to be accepted by the civil 
laws; and how difficult it was to get them admitted by the 
cccleſiaſtic laws, we may eaſily judge from the different 
canons of the councils, 


— 


* Experimento enim didicimus in anno quo illa valida fames irrep- 
fit, ebultire vacuas annona a da monibus devoratas, & voces expro- 
brationis auditas, &. Baluzius's edition, pag. 267. art 23. 

dSce amongſt the reſt the capituiary of Lewis the Pious, in the year 
829, Baluzius's edition, pag. 663. againſt thoſe who to avoid paying 
tithes negiected to cultivate the lands, &c, art. 5, Nonis quidem & 
decimis, unde & genitor roſter et nos frequenter in diverſis placitis ad- 
monitionem fecimus. 

(a) Art, 6. Baluzius's edition, in the year 794. 
pag. 332, it was given in the year (c) Among others, that of Lo- 
800, | tharius book ii, tit 3« chap, 6. 

(b) Held under Charlemagne, | Th 
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The people conſented at length to pay the tithes, upot 
condition that they might have a power of redeeming them, 
This the conſtitution of Lewis the Pious (a), and that of 
the emperor Lotharius (b) his ſon, would not allow. 

The laws of Charlemagne, in regard to the eſtabliſh. 
ment of tithes, were a work of neceſſity; a work in which 
religion only, and no ſuperſtition, was concerned, 

His famous diviſion of the tithes into four parts, for the 
repairing of the churches, for the poor, for the biſhop, 
and for the clergy, manifeſtly proves that he wanted to re- 
ſtore the church to that fixt and permanent ſtate which ſhe 
had loſt, 

His will * ſhews that he was deſirous of repairing the 
miſchief done by his grandfather Charles Martel, He 
made three equal ſhares of his moveable goods; two of 
theſe he divided each into one-and-twenty parts, for the 
one-and-twenty metropolitan churches of his empire; 
each part was to be ſubdivided between the metropolitan, 
and the ſuffragan biſhops. The remaining third he divid- 
ed into four parts, one he gave to his children and grand- 
children, another was added to the two thirds already 
given, and the other two were bequeathed to charitable 
uſes, It ſeems as if he looked upon the immenſe donation 
he was making to the church leſs as a religious act, thanas 
a political diſtribution, 


CHAP, XIII. 
Of the eledtioms of biſhips and abbots. 


\ S the churches were become poor, the kings reſigned 


the right of (c) nominating to biſhopricks and other 
eccleſiaſtic benefices, The princes gave themſelves leß 
trouble about the miniſters of the church; and the candi- 
didates were leſs ſollicitous in applying to their authority, 


* It is a kind of codicil produced by Eginhard, and different from 
the will itſelf, which we find in Goldaſtus and Baluzius. 5 
(a) In the year 829. art. . in lemagne in the year 803. art. 2, 


Balnzius tom. i. pag. 663. Baluzius's edition, pag, 379 and 
(b) In the {aw of the Lombards the edict of Lewis the Ficus. 1 
book ili. tit, 3. $. 8. the year 834. in Goldaſt. Conti, 


(e) See the capitulary of Char- Imperial, tom. i, ha 
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Thus the church received a kind of compenſation for the 
poſſeſſions ſhe had loſt. 5 

Hence if Lewis the Pious“ left the people of Rome in 
poſſeſſion of the right of chuſing their popes, it was owing 
to the general ſpirit that prevailed in his time: he beha- 
red in reſpect to the ſee of Rome the ſame as to other bi- 
ſhoprics, 


CHAP. Nv. 
Of the fiefi of Charles Martel, 


SHALL not pretend to determine whether Charles 

Martel in giving the church lands in ſief, made a grant 
of them for life or in perpetuity, All I know is, that un- 
der Charlemagne +, and Lotharius I F. there were poſſeſſi- 
ons of this kind which deſcended to the next heirs, and 
were divided amongſt them. 

I find moreover that one part of them | was given as 
:l;dia, and the other as fiefs. 

I took notice that the proprietors of the allodia were 
ſubje&t to the ſervice all the ſame as the poſſeſſors of the 
ſefs. This, without doubt, was partly the reaſon that 
Charles Martel made grants of allodial lands, as well as 
of ſiefs. 


F 
The ſame fit ect continucd. 


E muſt obſerve, that the hefs having been changed 
into church-lands, and theſe again into fiefs, they 
both borrowed ſomething of one another's nature, Thus 


* This is mentioned in the famous canon, Ego Ludovicus, which 1s 
vitbly ſuppoſitious; it is in Baluzins's edition, pag. 391. in the year 
917. 

As appears by his capitulary, in the year 801. art, 17, in Balu- 
uus, tom. i. pag. 360. | 

} See his conſtitution inſerted in the code of the Lombards, book 
li, tit, 1. §. 44» 

|| See the above conſtitution, and the capitulary of Charles the Bald, 
in the year 846. chap, 20. in Villa Sparnaco, Baluzius's edition, tom. 
ll, pag. 31, and that of the year 853. chap. 3. and 5. in the ſynod 
of doiſſons, Baluzius's edition tom. ii. page 54. and that of the * 
the 
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the church-lande had the privileges of fiefs, and thef 
had the privileges of church-lands: such were the #* hg. 
norable rights of the churches, eſtabliſhed in thoſe days. 


| CH AP. XVI. 
Confuſion of the royally and mayoralty, The ſecond rat: 


HE order of my ſubject has made me break throys: 
the order of time, fo as to ſpeak of Charlemagne 
before I had made mention of the famous epocha of the 
tranſlation of the crown to the Carlovingians under kin: 
Pepin : a revolution, which contrary to the nature of com. 
mon events, is more remarked perhaps in our days thin 
when 1t happened. ; | 
The kings had no authority; they had only an empty 
name. The title of king was hereditary, and that of 
mayor elective. Tho' the mayors in the latter times ſet 
whom they pleaſed of the Merovingians on the throne, 
they had not yet taken a king of another race; and tie 
ancient law which fixed the crown in a particular family, 
was not yet effaced out of the hearts of the Franks, 
The king's perſon was almoſt unknown in the mo- 
narchy; but the royalty was well known. Pepin, ſon of 
Charles Martel, thought it would be proper to confound 
thoſe two titles, a confuſion which would leave it uncertain 
whether the new royalty was hereditary, or not; and this 
was ſufficient for him, who to the regal dignity had joined 
a great power, The mayor's authority was then bicnded 
with that of the king. In the mixture of theſe two autho- 
rities a kind of reconciliation was made; the mayor had 
been electire, and the king hercditary ; the crown at the 
beginning of the ſecond race was clective, becauſe the 


854. apud Atiniacum, chap* ro. Baluzius's edition, tor: Wo p29, 0 
See allo the firſt capitulary of Charlemagne, incerti anni, art. 49. and 
56. Baluzins's edition, tom. i, pap, 5 19. 

* See the capitularies, book 5, art. 44. and the edict of Piſtæs in the 
year 869, art, 8. and g. where we find the honorable rights of the 
lords eſtablithed, in the ſame manner as they are at this very day. 


people 
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people choſe; it was hereditary, becauſe they always choſe 
in the ſame family &. | 

Father le Cointe, in oppoſition to the authority of all 
ancient records (a), denies Þ that the pope authoriſed this 
orcat change 3 and one of his reaſons is, that he would 
have committed an injuſtice, A fine thing to ſee an hiſto- 
rian judge of what men have done, by what they ought to 
have done! at this rate we ſhould have no hiſtory at all. 

Be that as it may, tis very certain that immediately after 
duke Pepin's victory, the Merovingians ceaſed to be the 
reigning family. When his grandſon Pepin was crowned 
king, it was only a ceremony the more, and a phantom 
the leſs; he acquired nothing thereby but the royal orna- 
ments, there was no change made in the nation. 

This I have ſaid, in order to fix the moment of the re- 
rolution, to the end that we may not be miſtaken in look- 
ing upon that as a revolution which was only a conſequence 
of it. 

When Hugh Capet was crowned king at the beginning of 
the third race, there was a much greater change, becauſe 
the kingdom paſſed from a ſtate of anarchy to ſome kind 
of a government; but when Pepin aſcended the throne, 
there was only a tranſition from one government to another 
of the ſame nature. | 

When Pepin was crowned king, there was only a change 
of name; but when Hugh Capet was crowned, there was 
a change in the nature of the thing, becauſe by uniting a 
great fief to the crown the anarchy ceaſed, 

When Pepin was crowned, the title of king was united 
to the bighelt office; when Hugh Capet wgs crowned, it 
was united to the greateſt ſief. 


Ste the will of Charlemagne, and the &yifion which, Lewis the Pi- 
0us made to his children in the aſſembly of the ſtates held at Quierzy, 
produced by Goldaſt, quem populus eligere velit , ut patri ſuo ſuc- 
c:dat in regni hæreditate. 

+ Fabella quæ poſt Pippini mortem excogitata eſt, æquitati ac Cunc- 
titati Zachariz papæ plurimum adverſatur. . . , , Eccleſiaſtic annals 
of the French, tom. ii. pag. 319. | 

(a) The anonymous chron. in tul. in the year 754, 
the year 752, and Chronic, Cen- 
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CH A P. XVII. | 
A particular thing in the election of the kings of the 2 


cond race. 


WV find by the formulary (a) of Pepin's conſecration, 
| that Charles and Carloman were alſo anointed and 
bleſſed ; and that the French nobility bound themſelves, 
on pain of interdiction and excommunication, never to 
chuſe a prince * of another family. 

It appears by the wills of Charlemagne and Lewis the 
Pious, that the Franks made a choice among the king's 
children; which agrees with the abovementioned claeſe, 
And when the empire was transferred from Charlemagne's 
family, the election, which before had been conditionai, 
became ſimple and abſolute ; ſo that the ancient conſtitution 
was altered, | 

Pepin perceiving himſelf near his end, aſſembled (b) the 
lords both temporal and ſpiritual at St. Denis, and divided 
his kingdom between his two ſons Charles and Carloman, 
We have not the acts of this aſſembly; but we find what 
was there tranſacted, in the author of the ancient hiſtoricl 
collection, publiſhed by Caniſius, and in (c) the writer of 
the annals of Metz, according to (d) the obſervation of 
Baluzius, Here I meet with two things in ſome meaſure 
contradictory; that he made this diviſion with the conſent 
of the nobility, and afterwards that he made it by his pa- 
ternal authority, This proves what I ſaid, that the peo- 
ple's right in the ſecond race was to chuſe in the ſame 
family; it was, properly ſpeaking, rather a right of exclu- 
fion, than that of election. 

This kind of elective right is confirmed by the records 
of the ſecond race. Such is this capitulary of the diviſion 
of the empire made by Charlemagne among his three 


* Ut nunquam de alterius lumbis regem in ævo præſumant eligere 
ſed ex ipſorum. Vol. 5th of the hiſtorians of France, pag. 10. 
(a) Vol. 5th of the hiſtorians (c) Tom. ii. lectionis antiquæ. 


of France, by the Benedictins, (d) Edition of the capitularies, 


ag. 9s tom. h ag, 188, 
g (b) In the year 768, EY 


children 
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children, in which after ſettling their diviſion, he ſays (a) 
« That if one of the three brothers happens to have a 
« ſon, ſuch as the people ſhall be willing to chuſe as a fir 
« perſon to ſurceed to his father's kingdom, his uncles 
« {ſhall conſent to it.“ 

This ſame regulation is to be met with in the divi- 
ſion (b), which Lewis the Pious made among his three 
children, Pepin, Lewis, and Charles, in the year 837, at 
the aſſembly of Aix la Chapelle; and likewiſe in another 
diviſion, made twenty years be fore, by the ſame emper- 
or, between Lotharius, Pepin, and Lewis, We may like- 
wiſe lee the oath which Lewis the Stammerer took at 
Compeigne, at his coronation, I Leni, by the divine 
mercy, and the people's election (e) appiinted king, dy prov 
miſe . . « . What I fay is confirmed by the ads of the 
council of Valence (d) held in the year 890, for the election 
of Lewis fon of Boſon to the kingdom of Arles. Lewis 
was there elected, and the principal reaſon they give for 
chuſing him is, that he was of the imperial family +, that 
Charles the Fat had conferred upon him the dignity of 
king, and that the emperor Arnold had inveſted him by the 
ſcepter, and by the miniſtry of his ambaſſadors. The 
kingdom of Arles, like the other diſmembered or depen- 


cent kingdoms of Charlemagne, was elective and here- 
ditary. | 
* 


C HA P. XVIII. 


"Sy hartemagne, 


(; HARLEMAGNE's attention was to reſtrain the 
power of the nobility within proper bounds, and to 


* Baluzius's edition, pag, 574. art. 14. Si vero aliquis illorum. de- 
cedens legitimos filios reliquerit, non inter cos poteſtas ipfa dividatur, 
le? potius populus pariter con ver.iens, nut ex cis quem dominus vo- 
tverit eligat, & hunc {nior frater i loco kratris et fili ſuſcipiat. 

* By the mother's ide. 

(a) In the iſt capitulary of the Baluzins's edition, pany 272. 


year 896, Baluzius's edition, 722, (d) In father Labbe's councils, 
439. art. 5. tom. ix col. 424 and in Du- 
(b) In Golda. Impcri . Cen- mont's Corp, Diplomati, tom, i- 
ſtitut, tom. ii. pag. 19. Art. 36. 


(Cc) Capitulary of the year $77. 
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hinder them from oppreſſing the freemen and the clergy, 
He balanced the ſeveral orders of the ſtate, and remained 
perfect maſter of them all. The whole was united by the 
itrength of his genius, He led the nobility .continually 
from one expedition to another; giving them no time to 
form deſigns of their own, but employing them entirely in 
following his, The empire was ſupported by the great - 
neſs of its chief: the prince was great, but the man was 
greater. The kings his children were his firſt ſubjects, the 
inſtruments of his power, and patterns of obedience, He 
made admirable regulations; and what was ſtill more admi- 
rable, he took care to ſee them executed. His genius dif- 
fuled itfelt thro' every part of the empire. We find in 
this prince's laws a ſpirit of forecaſt and ſagacity that com- 
prizes every thing, and a certain force that makes every 
thing give way. All pretexts (a) for evading the perfor- 
mance of duties are removed, neglects are corrected, a- 
buſes reformed or prevented, He knew how to puniſh, 
but he underſtood much better how to pardon, He was 
great in his deſigns, and ſimple in the execution of them, 
No prince was ever poſſeſſed in a higher degree of the art 
of performing the greateſt things with eaſe, and the molt 
difficult with expedition. He was continually traverſing 
the ſeveral parts of his vaſt empire, and made them ſcel 
the weight of his hand wherever he fell. New difficulties 
ſprung up on every ſide, and on every ſide he removed 
them. Never prince had more reſolution in facing dan- 
gers; never prince knew better how to ſhun them. Ile 
mocked all manner of perils, and particularly thoſe to 
which great conquerors are generally ſubject, namely con- 
ſpiracies. This ſurpriſing prince was extremely moderate, 
of a very mild character, and of a plain ſimple behaviour. 
He loved to converſe freely with the lords of his court, 
He gave way perhaps too much to his paſſion for the fair- 
ſex; a failing however which in a prince who always g0- 
verned by himſelf, and who ſpent his life in a continual ſuc- 
ceſſion of tails, may merit ſome indulgence. He was 


(a) See his 3d capitulary of pag. 490. art. 1. and the capi: 
the year 811, pag. 486, art. x tulary of the year 812. pag, 424» 
2, 3, 4, 5, 6, 7, and 8. andthe, art, 9. and 11. and others. 
iſt capitulary of the year $12, 
wonderfully. 


Ch. XIX. OF LAWS | 268 


wonderfully exact in his expences; adminiſtering his de- 
meſnes with prudence, attention, and economy; + A fas 
ther (a) might learn from his laws how to goyern his fa- 
mily; and we find in his capitularies the pure and ſacred 
ſource from wkence he derived his riches. I ſhall add on- 
ly one word more: he gave orders that “ the eggs of the 
bartons of his demeſnes and the ſuperfluous herbs of his gar- 
dens ſhould be ſold; a moſt wonderful œconomy in a prince, 
who had diſtributed among his people all the riches of the 
Lombards, and the immenſe treaſures of thoſe Huns who, 
had plundered the univerſe. 


CH AP. XX. 
The ſame ſubje continued. 


HIS great prince was afraid leſt thoſe whom he in- 
truſted in diſtant parts with the command, ſhould be 
inclined to revolt; and thought he ſhould find more doci- 
lity among the clergy. For this reaſon he erected a great 
number of biſhoprics in Germany (b), and endowed 
them with very large ßefs. Tt appears by ſome charters 
that the clauſes containing the prerogatives of thoſe ſiefs, 
were not different from thoſe which were commonly in- 
ſerted in thoſe grants ; tho' at preſent we find the prin- 
cipal eccleſiaſtics of Germany inveſted with a ſovereign 
power. Be that as it may, theſe were ſome of the contri- 
vances he uſed againſt the Saxons, That which he could 
not expect from the indolence and ſupineneſs of a vaſſal, he 
thought he might promiſe himſelf from the ſedulous atten- 
tion of a biſhop, Beſides à vaſſal of that kind, far from 
making uſe of the conquered people againſt him, would 


* Capitul. de Willis, art. 39. See this whole capitulary, which is a 
maſter- piece of prudence, good adminiſtration, and œconomy. 

+ For inſtance, the prohibition to the king's judges againſt entering, 
upon the territory to demand the freda, and other duties, I have faid 
a good deal concerning this in the prececding book, 

{a} Sec the <apitnlary de Villis (bj Sec among others the foun- 
in the year 800, his 2d capitulary dation of the archbiſhopric of 
of the year 813. art, 6. and 19, Bremen in the capitulary of the 
and the 5th beok of the capitula- year 789, Baluzius's edition, pag. 
15, art. 303. 245. 


II h 3 rather 
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rather ſtand in need of his aſſiſtance to ſupport himſelf a- 
gainſt his people. 


CHAP, XX. 
The ſucceſſors of Charlemagne, 


HEN Auguſtus Cæſar was in Egypt, he ordered 
Alexander's tomb to be opened; and upon their 
aſking him whether he was willing they ſhould open the 
tombs of the Ptolemy's, he anſwered that he wanted to ſee 
the king, and not the dead. Thus in the hiſtory of the 
ſecond race, we are continually looking for Pepin and 
Charlemagne; we want to ſee the kings and not the dead. 
A prince who was the ſport of his paſſions, and a dupe 
even to his virtues; a prince who never underſtood rightly 
either his own ſtrength or weakneſs; a prince who was in- 
capable of making himſelf either feared or beloved; a 
Prince, in fine, who with few vices in his heart had all 
manner of defects in his unſterſtanding, took the reins of 
the empire into his hand which had been held by Charle- 
magne. 

Lewis the Pious mixing all the indulgence of an old 
huſband, with all the weakneſs of an old king, flung bis 
family into diſorder, which was followed with the downfal 
of the monarchy. He was continually altering the divi- 
Bons he had made among his children. And yet theſe di- 
viſions had been confirmed each in their turn by his own 
oath, and by thoſe of his children and the nobility, This 
was as if he wanted to try the fidelity of his ſubjects; “ 
was endeavouring by confuſion, ſcruples, and equiyocation 
to puzzle their obedience; it was confounding the differ- 
ent rights of thoſe princes and rendering their titles dubi- 
_ ous, eſpecialy at a time when there“ were but few ſtrong 
holds, and when the principal bulwark of authority was 
the fealty ſworn and accepted, | | 

The emperor's children, in order to preſerve their Civi- 
ſons, courted the clergy, and granted them privileges till 
then unheard. Theſe privileges were ſpecious; the clergy 
were induced to warrant a thing which thoſe princes would 
have been glad they had authoriſed, Agobard (a) repre- 

(a] See his letters. 

ſents 
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ſents to Lewis the Pious, his having ſent Lotharius to 
Rome, in order to have him declared emperor; and that 
he had made a diviſion of his dominions among his children, 
after having conſulted heaven by three days falting and 
praying. What defence could a ſuperſtitious prince make 
againſt the attack of ſuperſtition ! *Tis cafy to perceive 
what a ſhock the ſupreme authority muſt have twice re- 
ceived from the impriſonment of this prince, and from his 
public pennance; they wanted to degrade the king, and 
they degraded the * dignity. 
8 
C H A P. XXI. 


The fame ſutjedt continued. 


HE ſtrength which the nation had 4 50 from 

Charlemagne, laſted well enough under Lewis the 

Pious to enable the ſtate to ſupport its grandeur, and to 

command reſpect from ſtrangers. The prince's under- 

ſtanding was weak, but the nation was warlike. The roy- 

al authority declined at home, though there ſeemed to be 
no diminution of power abroad. 

Charlemagne, his father, and his grandfather, were favs 
ceſſive rulers of the monarchy, The firſt flattered the a- 
varice of the ſoldiers; the other two that of the cler- 
zy; and the children of Lewis the Pious excited the am- 
bition of both, 

In the French conſtitution, the whole power of the ſtate 
was lodged in the hands of the king, the nobility, and 
clergy, Charles Martel, Pepin, and Charlemagne, Joined 
ſometimes their intereſt with one of thoſe parties to check 
the other, and generally with both: but the children of 
Lewis the Pious disjoined both thoſe bodies from the king, 


by which means the royal authority was too greatly de- 
bilitated. 


FH. 
The ſame ſubj ect continued, 


HE clergy had reaſon to repent the protection 
they had granted to Lewis the Pious's children. 
This. prince as I have already obſeryed, had never given 


> any 
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(a) any of the church - lands by precepts to the laity; but it 
was not long before Lotharius in Italy, and Pepin in Aqui- 
taine, quitted Charlemagne's plan, and reſumed that of 
Charles Martel, The Clergy had recourſe to the emperor 
againſt his children, but they themſelves had weakened the 
authority they ſued. Tn Aquitaine ſome condeſcenſion was 
ſnewn, but none in Italy. | 

The civil wars with which the life of Lewis the Pious 
had been embroiled, were the ſeed of thoſe which followed 
his death. The three brothers Lotharius, Lewis, and 
Charles, endeavoured each to bring over the nobility to 
their party. To thole therefore who were willing to fol- 
low them they granted the church-lands by precepts; fo 
that to gain the nobility, they ſacrificed the clergy. 

We find in the capitularies , that thoſe princes were 
obliged to yield to the importunity of ſo many demands, 
and that what they would not often have freely granted, 
was extorted from them: we fee that the clergy thought 
themſelves more oppreſſed by the nobility than by the 
kings, It appears alſo, that Charles the Bald + became 
the greateſt enemy of the patrimony of the clergy, whether 
he was molt incenſed againſt them for having degraded his 
father on their account, or whether he was the moſt timo- 
rous. Be this as it may, we meet with | continual quar- 


Sec the ſynod in the year 845. apud Teudonis villam, art. 3. and 
4. which gives a very exact deſcription of things; as alſo, that of the 
lame year, held at the palace of Vernes, art. 124 and the ſynod of 
Beauvais alſo in the ſame year, art. 3, 4, and 6. and the capitulary 
in Villa Sparnaco, in the year 846. art «20, and the letter which the 
biſhops aſſembled at Rheims wrote in $858, to Lewis king of Germany, 
art, 8, 

+ See the capitulary in Villa Sparnaco, in the year 846. The no- 
bility had ſet the king againſt the biſhops, inſomuch that lic expelled 
them from the aſſembly; ſome canons of the ſynods were picked out, 
and they were told that theſe were the only ones which ſhould be ob- 
ſerved; nothing was granted them but what was impoſlible to be re- 
filed, See art. 20, 21, and 22. See alſo the letter which the bith»ps 
aicmbled at Rheims wrote in the year 858 to Lewis king of Germany, 
and the edict of Piſtes, in the year 864. art, 5. 

{ See this very capitulary in the year 846, in Villa Sparnaco, Sce 
alſo the capitulary of the ailembly held apud Marſnam, in the yoar 
$47, art. 4. wherein the clergy reduced themſelves to demand only 

(a) See what the bithops lay in Teudonis villam, art. 4 
the ſynod of the year 845, apud | | 

| rei 


rels in the capitularies between the clergy who demanded 
their lands, and the nobility who refuſed,” evaded, or de- 
fered to reſtore them; and the kings between both. 

The ſituation of things at that time is a ſpectacle really 
deſerving of pity, While Lewis the Pious made immenſe 
donations out of his demeſnes to the church; his children 
diſtributed the poſſeſſions of the clergy among the laity. 
The ſame hand which founded new abbies, often pulled 
down the old ones. The clergy had no faxt ſtate; one 
moment they were ſtripped, another they received ſatis- 
faction; but the crown was continually loſing, 

Towards the cloſe of the reign of Charles the Bald, and 
from that time forward, there was an end of the diſputes 
of the clergy and laity, concerning the reſtitution of lands. 
The biſhops indeed breathed out (till a few ſighs in their re- 
monſtrances to Charles the Bald, which we find in the ca- 
pitulary of the year B56, and in the Jetter (a) they. wrote 
to Lewis king of Germany, in the year 85g: but they 
propoſed things aud challenged promiſes ſo often eluded, 
that we plainly ſee they had no longer any hopes of obtain» 
ing their deſire. 

All that could be expected then, was (b) to repair in 
general the injuries done both to church and ſtate, The 
kings engaged not to deprive their vaſlals of their freemen, 
and not to give away the church-lands any more by pre- 
cept * ; fo that the intereſts of the clergy and nobility 
ſcemed then to be united. | 


the reſtitution of what they had been poſſeſſed of under Lewis the Pi- 
ous Ses allo the capitulary of the year 851, apud Marſnam, art, 6, 
and 7, which confirms the nobility and clergy in their ſeveral poſ- 
(fions, and that apud Bonoilum, in the year 856, which is a remon- 
{trance of the biſhops to the king, becauſe the evils, after ſo many laws, 
liad not been remedied; and, in fine, the letter which the biſhops aſ- 
ſembled at Rheims wrote in the year 858. to Lewis king of Germany, 
art, 8. ; 
Charles the Bald, in the ſynod of Soiſſons, ſays that he had pro- 
miſed the biſhops not to iſſue out any more precepts relating to church- 
lands. Capitularies of the year 853, art. 11, Baluzius's edition, 
tom. ii, pag. 56. 

(a) Art. 8. A peer 853, art. 6, and 7, 

(b) See the capitulary of the | YT 
The 
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The dreadful depredations of the Normans, as J have 
already obſerved, contributed greatly to put an end to thoſe 
quarrels, | | 

The authority of our kings diminiſhing every day, both 
for the reaſons already given, and thoſe which I ſhall give 
hereafter, they thought they had no better reſource left, 
than to put themſelves in the hands of the clergy. But 
the clergy had weakened the power of the kings, and the 
kings had weakened the influence of the clergy, 

In vain did Charles the Bald and his ſucceſſors call in 
the church to ſapport the ſtate, and to prevent its fall ; 
in vain did they avail themſelves of the reſpect the people 
had for that body, to maintain that which they ſhould have 
alſo for their prince; in vain did they endeayour (a) to 
give an authority to their laws by that of the canons; in 
vain did they join the eccleſiaſtic (b) with the civil puniſh- 
ments; in vain to counterballance the authority of the count 
(c) did they give to each biſhop the title of their commiſ- 
fary in the ſeveral provinces : it was impoſlible for the clergy 


to repair the miſchief they had done; and a terrible misfor-. 


tune of which I ſhall ſpeak anon, tumbled the crown to the 
ground. 


5 G HAN. Am. 
That the freemen were rendered capable of holding fief, 


Said that the freemen were led againſt the enemy by 
their count, and the vaſſals by their lord, This was 


+ See the capitulary of Charles the Bald, apud Saponarias, in the 
year 859, art. 3. Venilon, whom I made archbiſhop of Sens, has 
« conſecrated me; and I ought not to be expelled the kingdom by any 
« body,” Saltem fine audientia & judicio epiſcoporum, quorum mint 
ſterio in regem ſum conſecratus, & qui throni Dei ſunt dicli, in qu/- 
bus Deus ſedet, & per quos ſua decernit judicia, quorum paternis cor- 
rectionibus & caſtigatoriis judiciis me ſubdere fui paratus & in preſent! 
ſum ſubditus. 

(a) See the capitulary of Charles is II. apud Vernis palatium, in 
the Bald, de Cariſiaco, in the year the year 883. art. 4. and 5g. 
857, Baluzius's edition, tom. ii, (c) Capitulary of the year 876. 
pag*- 88, art, 1, 2, 3, 4, and 7, under Charles the Bald, in Syno- 

(b) see the ſynod of Piſtes in do Pontigonenſi, Balazias's edi- 
the year 862. art. 4 and the ca- tion, art. 12. 
pitulary of Carloman and of Lew- f | i 

the 
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the reaſon that the ſeveral orders of the ſtate balanced each 
other; and tho' the king's vaſſals had other vaſſals under 
them, yet they might be over-awed by the count, who was 
at the head of all the freemen of the monarchy, | 

The freemen (a) were not allowed at firſt to vow fealty 
for a fief ; but in proceſs of time this was permitted: and 
I find that this change was made during the time that elap- 
ſed from the reign of Gontram to that of Charlemagne. 
This I prove by the compariſon that may be drawn between 
the treaty of Andely (b), ſigned by Gontram, Childebert, 
and queen Brunechild, and the“ diviſon made by Charle- 
magne amongſt his children. as well as a like diviſion made 
by Lewis the Pious, Theſe three acts contain pretty near 
the ſame regulations, with regard to the vaſſals: and as 
they regulate the very ſame points, under almoſt the ſame 
circumſtances, the ſpirit as well as the letter of thoſe three 
treaties are very near the ſame in this reſpect. 

But as to what concerns the freemen, there is a capital 
difference. The treaty of Andely does not ſay that they 
might vow fealty for a fief ; whereas we ſind in the diviſions 
of Charlemagne and Lewis the Pious expreſs clauſes to em- 
power them to vow fealty. This ſhews that a new uſage 
had been introduced after the treaty of Andely, whereby 
the freemen were become capable of this great privilege. 

This muſt haye happened when Charles Martel, after 
diſtributing the church-lands to his ſoldiers, partly in ßef, 
and partly as allodia, made a kind of revojution in the 
feudal laws, Tis very probable that the nobility who 
were ſeized already of fiefs, found a greater advantage in 
receiving the new grants as a//odia ; and that the freemen 
thought themſelves happy in accepting them as fiefs, 


* See the following chapter where I ſhall ſpeak more difſuſively of 
thoſe diviſions; and the notes in which they are quoted. 

(a) See what has been faid al- (b) In the year 587. in Gre- 
ready, book xxx. laſt chapter to gory of Tours, book 9. 
wards the end, | 


CHAP, 


* 
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CHAP. XXETVY; 
THE PRINCIPAL CAUSE OF THE HUMILIATION od 
THE SECOND RACE, 


Changes in the allodia. 


HARLEMAGNE in the diviſion (a) mentioned in the 
preceeding chapter, ordained, that after his death 
the vaſſals belonging to each king ſhould be permitted to 
receive benefices in their own prince's dominions, and not 
in thoſe (b) of another; whereas they “ might keep their 
allodial eſtates in any of their dominions. Bat he adds + 
that every freeman might after the death of his lord vow 
fealty in any of the three kingdoms to whom he pleaſed, 
as well as he that never had had a lord. We find the ſame 
regulations in the diviſion which Lewis the Pious made 
among his children in the year 817. | 
But tho' the freemen had vowed fealty for a ſief, yet 
the count's militia was not thereby weakened ; the free- 
man was ſtill obliged to contribute for his a//odium, and to 
get people ready for the ſervice belonging to it, at the 
proportion of one man to four manors ; or elſe to procure 
2 man that ſhould ſerve the fief in his ſtead. And when 
ſome abuſes had heen introduced upon this head, they were 
redreſſed, as appears by the conſtitutions | of Charlemagne, 


Art. 10. and there is no mention made of this in the treaty of 
Andely. 

+ In Baluzius, tom. i. p. 574. Licentiam habeat uniſquilqne 
liber homo qui ſeniorem non habuerit, cuicumque ex his tribus fratri- 
bus voluerit, fe commendandi, art, 9, Sce alſo the diviſion made by 
the ſame emperor in the year 837, art, 6. Baluzius's edition, pag. 686. 

In the year 811. Baluzius's edition, tom, i pag. 486. art 7. and 
8. and that of the year 842 ibid. pag, 490. art 1. Ut omnis liber 
homo qui quatuor manſos veſtitos de proprio ſuo, five de al'cujus bene- 
ficio, habet, ipſe ſe præparet, & ipſe in hoſtem pergat five cum ſeniore 
ſuo, &c, See allo the capitulary of the year 807. Baluzius's edition, 
tom. 1. pag. 458. | | 
(a) In the year 806. between (b) Art. 9. pag. 443. which 
Charles, Pepin and Lewis; it is is agrecable to the treaty of An- 
quoted by Goldaſt, and by Balu- dcly in Gregory of Tours book 
Zzius, tom. is P 439. ix. 
and 
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and by that (a) of Pepin king of Italy, which explain each 
other, | 

The remark made by hiſtorians, that the battle of 
Fontenay was the ruin of the monarchy, is very true ; but 
I beg leave to caſt an eye on the unhappy conſequences of 
that day. | ; 

Some time after that battle the three brothers Lotharius, 
Lewis and Charles made a treaty (b), wherein I find ſome 
clauſes which muſt have altered the whole political ſyſtem 
of the French goverament, | 

In the declaration * which Charles made to the people of 
that part of the treaty relating to them he ſays, that + 
every freeman might chuſe whom he pleaſed for his lard, 
whether the king or any of the nobility. Before this trea- 
ty the freeman might vow fealty for a ſief; but his allodium: 
{till continued under the immediate power of the king, 
that is, under the count's juriſdiction; and he depended 
on the Jord to whom he had vowed fealty, only on account 
of the fief which he had obtained, After that treaty every 
freeman had a right to ſubject his al/od/um to the king, or 
to any other lord as he thought proper. The queſtion is 
not concerning thoſe who put themſelves under the pro- 
tection of another for a ſief, but about thole who changed 
their allodium into a fief, and withdrew themſelves, as it 
were, from the civil juriſdiction, to enter under the feudal 
power of the king, or of the lord whom they thought fit 
to chuſe. 

Thus it was that thoſe who formerly were only under 
the king's power, as freemen under the count, became in- 
ſenſibly vaſſals one of another, ſince every freeman might 
chuſe whom he plcaſed for his lord, the king or any of the 
nobility. 

2. If a man changed an eſtate, which he poſſeſſed in per- 
petuity, into a fief, this new fief could no longer be only 


* Adnunciatio. 

+ Ut unuſquiſque liber homo in noſtro regno ſeriorem quem volue- 
— 28 & in noſtris fidelibus accipiat, art. 2. of the Declaration of 

arles. | 

(a) In the year 193. inſerted Aubert Limire. and Baluzius, tom 
in the law of the Lombards. book fi, p. 43. Conventus apud Marl- 
uw, tit, 9. chap. g. nam. A 

(b) In the year 847. quoted by 5 ee ; 

Vor. II. N 1 L for 
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for life. Hence we ſce, aſhort time after, a * general lay 
for giving the ſiefs to the children of the preſent poſſeſſor: 
it was made by Charles the Bald, one of the three contra: 


ing princes, 


What has been ſaid concerning the liberty every free. 
man had in the monarchy, after the treaty of the three 
brothers, of chuſing whom he pleaſed for his lord, the 
king or any of the nobility, is confirmed by the acts ſubſe. 
guent to that time. 

In the reignÞ of Charlemagne, when a vaſſal had reccived 
a thing of a lord, were it worth only a fol, he could not 
afterwards quit him. But, under Charles the Bald, the 
vaſſals | might follow their intereſts or their caprice with 
impunity ; and this prince explains himſelf ſo ſtrongly on 
this ſubject , that he ſeems rather to encourage them to 


enjoy this liberty, than to reſtrain it. In Charlemagne's 


time, beneſices were rather perſonal than real; afterwards 
they became rather real than perſonal. 


CHAP. XXV. 
Changes in the fiefs. 


HE ſame changes happened in the ſiefs, as in the 

allodia. We find by the capitulary (a) of Com- 
piegne, under king Pepin, that thole who had received a 
beneſice from the king, gave a part of this beneſice to dit- 
ferent bondmen; but theſe parts were not diſtinct from the 
whole. The king revoked tfem when he revoked the 
whole; and at the death of the king's vaſſal, the rear- 


* Capitulary of the year 877. tit. 53, art, 9, &. o. apud Cariſiacum 
ſimiliter & de noſtris vaflallis faciendum eſt, &c. This capitulary re- 
lates to another of the ſame year, and of the ſame place, art. 3. 

+ Capitulary of Aix la Chapelle, in the year 813, art. 16. quod 
nullus ſeniorem ſuum demittat poſiquam ab co acceperit valente ſolidum 
unum; and the capitulary of Pepin, in the year 783. art. 5. 

| See the capitulary de Cariſiaco, in the year 856. art, 10. & 13. 
Daluzius's edition, tom, ii, pag. 83, in which the king, together with 
the lords ſpiritual and temporal, agreed to this; Et 11 aliquis de vobis 
fit cui ſuus ſenioratus non placet, & illi ſimulat ad alium ſeniorem me- 
lius quam ad illum acaptare poflit, yeniat ad illum, & ipſe tranquille 
oe pacifico animo donat illi commeatum , , . & quod Deus illi cu- 
picrit ad alinm ſeniorem acaptare potuerit, pacifice habeat. 

(2) In the year 757, at, art, 6, Baluzius's edition, page ww 
Vall, 


caſa loſt alſo his rear- ſief; and a new beneficiary ſucceed- 

ed, who likewiſe eſtabliſhed new rear- vaſſals. Thus it was 
the perſon, and not the rear-fief, that depended on the 
fief: on the one hand, the rear-vaſlal returned to the 
king, becauſe he was not tied for ever to the vaſſal; and 
the rear- ſief returned alſo to the king, becauſe it was the 
ficf itſelf, and not a dependence of it. 

Such was the rear vaſſalage, while the fiefs were « Suchen 
pleaſure 3 and ſuch was it alſo, while they were for life, 
This was altered when the fiefs deſcended to the next 
heirs, and the rear-fiefs the ſame. That which was held 
before immediately of the king, was held now mediately; 
and the regal power was thrown back, as it were, one de- 
pree ; ſometimes two, and oftentimes more. 

We find in the books (a) of the fiefs, that tho' the kmg's 
vaſſals might give away in fief, that is, in rear-fief to the 
king, yet theſe rear · vaſſals or petty vavaſors could not give 
allo in fief; ſo that whatever they had given, they might 
always reſume, Beſides, a grant of that kind did not de- 


{cend to the children like the fiefs, becauſe it was not ſup- 


poſed to have been made according to the law of the fiefs, 

If we compare the ſituation in which the rear-vaſlalage 
was at the time when the two Milaneſe ſenators wrote that 
book, to what it was under king Pepin, we ſhall find that 
the rear-fiefs preſerved “ their primitive nature longer than 
the ficts, 

But when thoſe ſenators wrote, ſuch general exceptions 
had been made to this rule, xs had almoſt aboliſhed it. For 
if a perſon (b) who had received a ſief of a rear · vaſſal, hap» 
pened to follow him upon any expedition to Rome, he was 
intitled to all the privileges of a vaſſal. In like manner, 
if he had given money to the rear- vaſſal to obtain the fief, 
the latter could not take it from him, nor hinder him 


from tranſmitting it to his ſon, till he returned him his 
money: in fine, this rule (c) was no longer obſerved in the 


{cnate of Milan, 


* Atleaſt in It. l nd Ce ny. 
(a) Book i, chap, 1. (e) hid, 
(b) Book i, of fixfs, chap. r. 


11 2 CHAP. 
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CHAP. XXVII. 
Another change which happened in the fiefs. 


N Charlemagne's time (a) they were obliged, under 

great penalties, to repair to the general meeting in caſe 
of any war whatſoever; they admitted of no excuſes, and 
if the count exempted any one, he was liable himſelf to be 
puniſhed, But the treaty of the three brothers (b) made a 
reſtriction “ upon this head, which reſcued the nobility, as 
it were, out of the king's hands; they were no longer ob- 
liged to ſerve in time of war, but when the war was de- 
fenſive. In others, they were at liberty to follow their 
lord, or to mind their buſineſs. 

The death of an hundred thouſand French, at the battle 
of Fontenay, made the few remains of the nobility imagine, 
that by the private quarrels of their kings, about their re- 
ſpective ſhares, they ſhould be utterly exterminated, and 
that their ambition and jealouſy would cauſe the effuſion of 
what little blood was left. A law was therefore paſſed, 
that the nobility ſhould not be obliged to ſerve their princes 
in the wars, unleſs it was to defend the ſtate againſt a fo- 
reign invaſion, This law (c) obtained for ſeveral ages, 


CHAP. XXVII. 


Changes which happened in the great offices, and in the 
a 12 


2 VER thing ſeemed to be infected with a particular 


vice, and to be corrupted at one and the ſame time. 
I took notice, that in the beginning ſeveral fiefs had been 
alienatcd in perpetuity ; but thoſe were particular caſes, and 


* Volumus ut cujuſcumque noſtrum homo in cujuſcumque regno lit, 
cum ſeniore ſuo in hoſtem, vel aliis ſuis utilitatibus, pergat, niſi talis 
regni invaſio quam LAM TU YERI dicunt, quod abſit, aceiderit, ut 
omnis populus illius regni ad eam repellendam communiter pergat. art 


F. ibid, pag. 44. 


(a) Capitulary of the year $02. (c) See the law of Guy king 
art. 7. Baluzius's edition, page of the Romans among thole 
365. | which were added to the Salic 

(b) Apud Marſham in the year law, and to that of the Lombards 
847. Eahizius's edition page 42. tit, 6. $+ 2. in Echard. 


the 
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the fiefs in general preſerved their nature; ſo that if the 
crown loſt ſome fiefs, ſhe had ſubſtituted others in their 
ſtead. I likewiſe took notice, that the crown had never 
alienated the great offices in perpetuity *. 

But Charles the Bald made a general regulation, which 
equally affected the great offices and the fiefs. He ordain- 
ed in his capitularies that the (a) counties ſhould be given 
to the count's children, and that this regulation ſhould alſo 
take place in reſpect to the ſiefs. 

We ſhall ſee preſently that this regulation received a 
much greater extent, inſomuch that the great offices and 
ſiefs went even to more diſtant relations. From thence it 
followed, that the greateſt part of the lords, who held im- 
mediately of the crown, held now only mediately, Thoſe 
counts who formerly adminiſtered juſtice in the king's Pla- 
cita, and who led the freemen againſt the enemy, found 
themſelves ſituated between the king and his freemen; 
and the king's power was removed further off another de- 

ree. 

: Again, it appears by the capitularies (b), that the counts 
had benefices annexed to their counties and vaſlals under 
them, When the counties became hereditary, the count's 
vaſſals were no longer the immediate vailals of the king; 
and the benetices annexed to the counties were no longer 
the king's benefices: the counts grew powerful, becauſe 
the vaſſals they had already under them enabled them to 
procure others, 

In order to be convinced how much the na was 
thereby weakened towards the end of the ſecond race, we 
have only to turn our eyes to what happened at the begin- 


Some authors pretend, that the county of Toulouſe had been given 
way by Charles Martel, and paſſed by inheritance down to Raymond 
the leſt count; but if this be true it was owing to ſome circumſtances, 
which might haye been an inducement to clue the counts of Tou- 
louſe from among the children of the laſt poticiicr, | 

(a) See his capitulary of the year 815. ert. 6. on the Spani- 
year $77. tit. 53, art 9. and 10. ards. I ha collection of the ca- 
ud Cariſiacum; this capitulary pitularies, bock v. art, 228. and 
is relative to another of the lame capitulary of the year 869 art. 2. 
year and place, art: 3. and that of the year 87 art · 23, 

(b) The 3d capitulary of the Baluzius's dition. 
year 812, art, 7, and that of the 
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Friungen, of the actions of Fre- new collection. | 
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ning of the third, when the multiplicity of rear-fiefs flung 
the great vaſſals into deſpair, 

It was a cuſtom (a) of the kingdom, that when the 
elder brothers had given ſhares to their younger bro- 
thers, the latter paid homage to the elder; ſo that the 
reigning lord held them only as a rear-fief. Philip Augu- 
ſtus, the duke of Burgundy, the counts of Nevers, Bou- 
logne, S. Paul, Dampierre, and other lords, declared (b) 
that henceforward, whether the ſief was divided by ſucceſ- 
fion, or otherwiſe, the whole ſhould be held always of the 
ſame lord, without any intermediation, This ordinance 


| was not generally followed; for as I have elſewhere obſer- 


ved, it was impoſſible to make general orlinances at that 
time; but many of our cuſtoms were regulated by them, 


| CHAP XXVIII. 
Of the nature cf the fieſs after the reign of Charles the Bald. 


E have obſerved that Charles the Bald ordained, that 
when the poſſeſſor of a great office or of a fief left 
a ſon at his death, the office or fief ſhould devolve to him. 
It would be a difficult matter to trace the progreſs of the 
abuſes which from thence reſulted, and of the extenſion 
given to that law in each country. I find in the books (c) 
of the fiefs that towards the beginning of the reign of the 
emperor Conrad II. the ſiefs ſituated in his dominions did not 
deſcend to the grandchildren : they deſcerfded only to one 
of the laſt poſſeſſor's children, who had been choſen by the 
lord: thus the fiefs were given by a kind of election, which 
the lord made among the children, 
We have explained in the ſeventeenth chapter of this 


book, in what manner the crown was in ſome reſpeds 


elective, and in others hereditary, under the ſecond race. 
It was hereditary, becauſe the kings were always taken 
from that family, and becauſe the children ſucceeded ; it 


gie progreſſum eſt, ut ad filios deveniret in quem Dominus hoc 
vt hit beneficium confirmare, Ibid. ; 
(a) As appears from Otho of Avguſtus in the year 1209, in the 


Ecric, book ii. chap. 29. | (c) Book 1. tit. 1. 
(b) Sce the ordinance of Philip 
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was elective, by reaſon the people choſe from amongſt the 
children. As things of a ſimilar nature move generally 
alike, and one political law is conſtantly relative to another, 
the ſame ſpirit was followed * in the ſucceſſion of fiefs, as 
had been followed in the ſucceſſion to the crown, Thus 
the fiefs were tranſmitted to the children by the right of 
fucceſſion, as well as of election; and each fief was be- 
come both elective and hereditary, like the crown. 

This right of election in the perſon of the lord, was not 
ſubſiſting + at the time of the authors (a) of the books of 
ſiefs, that is, in the reign of the emperor Frederic J. 


CHAP, XXIX. 
The ſame ſubj ect continued, 


T is mentioned in the books of the fiefs, that when | 
the emperor Conrad ſet out for Rome, the vaſſals in 

his ſervice preſented a petition to him, that he would pleaſe 
to make a law, that the fiefs which deſcended to the chil- 
dren, ſhould deſcerd alſo to the grandchildren ; and that 
he whoſe brother died without legitimate heirs, might ſuc- 
ceed to the fief which had belonged to their common father: 
This was granted. | 
In the {ame place it is ſaid, (and we are to remember, 
that thoſe writers || lived at the time of the emperor Fre- 
deric I.) that the ancient civilians & had always been of 
opinion, that the ſucceſſion of fiefs in a collateral line did 
not extend further than to couſin germans by the father's 


At leaſt in Italy and Germany. | 

+ Quod hodie ita ſtabilitum eſt, ut ad omnes æqualiter veniat, book 
i. of the fiefs, tit. 1, 

Cum vero Conradus Romam proficiſceretur, petitum eſt a fideli- 
bus qui in ejus crant ſervitio, ut, lege ab eo promulgata, hoc etiam ad 
nepotes ex filio producere dignaretur, & ut frater fratri fine legitimo 
hzrede defunQo in beneficio quod corum patris fuit, ſuccedat, book i, 
of fiefs, tit. 1. 

0 Cujas has proved it extremely well. 

Sciendum eſt quod beneficium advenientes ex latere, ultra fratres 
gn non progreditur ſueceſſione ab antiquis ſapientibus conſtitutum, 
icet moderno tempore uſque ad ſeptimum geniculum fit uſurpatum 
; wry in maſculis deſcendentibus novo jure in infinitum extenditur, 
A) Gerardus Niger and Aubertus de Orto. 


fide 
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fide, tho? of late it was carried as far as the ſeventh degree, 
as by the new code they had extended it in a direct line in 
infinitum, Tis thus that Conrad's law was inſenſibly ex- 
tended. 

All theſe things ſuppoſed, the bare reading of the hiſtory 

of France is ſufficient to ſhew, that the perpetuity of fiefs 
was eſtabliſhed earlier in France, than in Germany. To- 
wards the commencement of the reign of the emperor 
Conrad II. in 1024, things were upon the ſame footing 
ſtill in Germany, as they had been in France under the 
reign of Charles the Bald, who died in 877. But ſuch 
were the changes made in France after the reign of Charles 
the Bald, that Charles the Simple found himſelf unable 
to diſpute with a foreign houſe his inconteſtable rights to 
the empire; and, in fine, that in Hugh Capet's time, the 
reigning family, {tripped of all its demeſnes, was no longer 
able to maintain the crown, 
The weak underſtanding of Charles the Bald produced 
an equal weakneſs in the French monarchy. But as Lewis 
king of Germany his brother, and ſome of his ſucceſſors 
were men of better parts, their government preſerved its 
vigor much longer. 

But what do I ſay? perhaps the flegmatic temper, and 
if I dare uſe the expreſſion, the immutability of ſpirit pe- 
culiar to the German nation, made a longer ſtand than that 
of the French nation, agaia!t this diſpoſition of things, 
which perpetuated the fiefs, by a natural tendency, in fa- 
milies. 

Beſides, the kingdom of Germany was not laid waſte, 
and annthilated, as it were, like that of France, by that 
particular kind of war with which it had been haraſſed by 
the Normans and Saracens. There were leſs riches in Ger- 
many, fewer cities to plunder, leſs coaſts to ſcour, more 
marſhes to get over, more foreſts to penetrate. The princes 
who did not fee every inſtant their dominions ready to fall 
to pieces, had leſs need of their vaſſals, and conſequently 
had leſs dependance on them. And in all probability if the 
emperors of Germany had not been obliged to be crowned 
at Rome, and to make continual expeditions into Italy, 
the fiefs would have preſerved their primitive nature much 
longer in that country, | 


CHAP 
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"CHAP. XX. 
In what manner the empire was transferred from the 
family of Charlemagne. 


HE empire, which in prejudice to the branch of 
Charles the Bald, had been already given to the * 
baſtard line of Lewis king of Germany, was transferred to 
a foreign houſe by the election of Conrad, duke of Fran- 
conia, in 912.4 The reigning branch in France, which was 
hardly able to diſpute a few villages, was much leſs in a 
ſituation to diſpute the empire. We have an agreement 
which paſſed between Charles the Simple and the emperor 
Henry I. who had ſucceeded to Conrad. Tt is called the 
compact of Bonn (b). Theſe two princes met in a veſſel 
which had been placed in the middle of the Rhine, and 
ſwore eternal friendſhip. They uſed on this occaſion an 
excellent idle term. Charles took the title of king of 
Weſt France, and Henry that of king of Eaſt France. 
Charles contracted with the king of Germany, and not 
with the emperor. | 


CHAP. XXXI. 


In what manner the crown of France was transferred to 
the houſe of Hugh Capet, 


HE inheritance of the fiefs, and the general eſtabliſh- 

of rear · ſiefs, extinguiſhed the political, and formed 

a feudal government. Inſtead of that prodigious multitude 
of vaſſals who were formerly under the king, there were 
now a few only, on whom the others depended. The 
kings had ſcarce any longer a direct authority; a power 
which was to paſs through ſo many and through ſuch great 
powers, either ſtopt or was loſt before it reached its term. 
Thoſe great vaſſals would no longer obey; and they even 
made uſe of their rear- vaſſals to withdraw their obedience. 
The kings deprived of their demeſnes, and reduced to the 
cities of Rheims and Laon, were left expoſed to their mercy; 


Arnold, and his ſon Lewis IV. 
(a) In the year 926 quoted by piarum, chap, 27, 
Aubert le Mire, Cod. donationum 
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the tree ſtretched out its branches too far, and the head 
was withered, The kingdom found itſelf without a de- 
meſne, as the empire is at preſent, The crown was there- 
fore given to one of the moſt potent vaſſals. 

The Normans ravaged the kingdom; they came in a 
kind of boats or ſmall veſſels, entered the mouths of rivers, 
and laid the country waſte on both ſides, The cities of 
Orleans“ and Paris put a ſtop to thoſe plunderers, ſo that 
they could not advance further, either on the Seine, or on 
the Loire. Hugh Capet, who was maſter of thoſe cities, held 
in his hands the two keys of the unhappy remains of the 
kingdom ; the crown was conferred upon him as the only 
perſon able to defend it. Tis thus the empire was after- 
wards given to a family whoſe dominions form ſo ſtrong a 
barrier againſt the Turks. 

The empire went from Charlemagne's family, at a time 
when the inheritance of fiefs was eſtabliſhed only as a mere 
condeſcendence. It even appears that it obtained much 
later among the Germans than among the French; which 
was the reaſon that the empire, conſidered as a ſief, was 
elective. On the contrary, when the crown of France 
went from the family of Charlemagne, the ſiefs were really 
| hereditary in this kingdom; and the crown as a great fief 
was allo hereditary. | 

But *tis very wrong to refer to the very moment of this 
revolution, all the changes which had already happened or 
happened afterwards. The whole was reduced to two 
events ; the reigning family changed, and the crown was 
united to a great ſief. 


CHAP. xxx!II. 
Some conſequences of the perpetuity of fs. 


ROM the perpetuity of the fiefs it followed, that the 


among the French, This right was quite unknown under 


* Sce the capitulary of Charles the Bald, in the year $77, apuc Ca- 
riſiacum, on the importance of Paris, S,. Denis, and the caſtles on the 
Loire in thoſe days. 


the 


right of ſeniority or primogeniture was eſtabliſhed | 
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the ſirſt race (a); the crown was divided among the bro- 
thers, the allodia were divided in the ſame manner; and 
as the fiefs whether precarious or for life were not an ob- 
ject of ſucceſſion, neither could they be of diviſion, 

Under the ſecond race, the title of emperor which Lew- 
is the Pious enjoyed, and with which he honoured his el- 
deſt fon Lotharius, made him think of giving this prince a 
kind of ſuperiority over his younger brothers. The two 
kings * were obliged to wait upon the emperor every year, 
to carry him preſents and to receive much greater from 
him; they were to conſult with him upon common affairs. 
This is what inſpired Lotharius with thoſe pretences which 
met with ſuch bad ſucceſs. When Agobard + wrote in fa- 
your of this prince, he alledged the emperor's own regu— 
lation, who had aſſociated Lotharius to the empire, after 
he had conſulted the Almighty by a three days faſt, and 
by the celebration of the holy ſacrifices; after the nation 
had ſworn allegiance to him, which they could not refuſe 
without perjuring themſelves, and after he bad ſent Lotha- 
rius to Rome to be confirmed by the pope, He lays a 
ſtreſs upon all this, and not upon his right of primogeni- 
ture. He ſays indeed, that the emperor had deſigned a 
diviſion among the younger brothers, and that he had gi- 
ven the preference to the elder; but ſaying he had prefers 
red the elder, was faying at the ſame time that he might 
have preferred his younger brothers, 

But as ſoon as the fiefs were become hereditary, the 
right of ſeniority was eſtabliſhed in the ſueceſſion of the fiefs ; 
and for the ſame reaſon in that of the crown, which was 
the great ſief. The ancient law of diviſions was no long- 
er ſubſiſting; the ſiefs being charged with a ſervice, the 
poſſeſſor muſt have been enabled to diſcharge it. The right 
of primogeniture was eſtabliſhed, and the reaſen of the feu- 
dal law forced that of the political or civil law. 

As the fiefs deſcended to the children of the poſſeſſor, 
the lords loſt the liberty of diſpoſing of them; and, in or- 


* See the capitulary of the year 817, which contains the firſt diviſion 
made by Lewis the Pious among his children* 


+ See his two letters upon this ſubject, the ticle of onc of which is 
de diviſione imperii, 


(a) See the Salic law, and the of allodia, 
law of the Ripuarians in the title 


der 


348 C38 P1K-I1IT: By EXXY 


der to indemnify themſelves on that account, they eſtabliſli- 
ed what they called the right of redemption, whereof men- 
tion is made in our cuſtoms, which at firſt was paid in a di- 
rect line, and by uſage came afterwards to be paid only in a 
collateral line. | 

The fiefs were ſoon rendered transferable to ſtrangers, as 
a patrimonial eſtate, This gave riſe to the right of fines 
of alienation, which were eſtabliſhed almoſt throughout the 
whole kingdom. Theſe rights were arbitrary in the begin- 
ning; but when the practice of granting theſe permiſſions 
was become general, they were fixed in every diſtrict, 

The right of redemption was to be paid at each change 
of heir, and at firſt was paid even in a direct line (a), The 
moſt general cuſtom had ſixed it to one year's income. This 
was burthenſome and inconvenient to the vaſſal, and affec- 
ted in ſome meaſure the fief itſelf. It was often agreed 
* in the act of homage, that the lord ſhould no longer de- 
mand more than a certain ſum of money for the redempti- 
on, which by the changes incident to money became after- 
wards of no manner of importance, Thus the right of 
redemption is in our days reduced almoſt to nothing, while 
that of the fines of alienation is continued in its full extent, 
As this right concerned neither the vaſſal nor his heirs, but 
© was a fortuitous caſe which no one was obliged to foreſee 
or expect; theſe kinds of ſtipulations were not made, and 
they continued to pay a certain part of the price. 

When the fiefs were for life, they could not give a part 
of a fief to hold in perpetuity as a rear-hef; for it would 
have been abſurd that a perſon who had only the uſufruit of 
a thing ſhould diſpoſe of the property of it. But as ſoon 
as they became perpetual, this was + permitted, with ſome 
reſtrictions made by the cuſtoms , which was what they 
call diſmembering their fief. | 

The perpetuity of the fiefs having eſtabliſhed the right of 
1edemption, the daughters were rendered capable of ſuc- 


We find ſeveral of theſe conventions in the charters, as in the 
regiſter-book of Vendome, and that of the abbey of S. Cyprian in 
Poitou. of which Mr, Galland has given ſome extracts, pag, 55. _ 

+ But they could not abridge the fief, that is, aboliſh a portion of it. 

+ They fixed the portion which they could diſmember. 

(a) See the ordinance of Philip the ficfs, 

Auguſtus, in the year 1299. on : 
ceeding 
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ceeding to a fief, in default of male iſſue, For when the lord 
gave the fief to his daughter, he multiplied the caſes of his 
right of redemption, becauſe the huſband was obliged to 
pay it as well as the wife ||, This regulation could not 
take place in regard to the crown; for as it was not held of 
any one, their could be no right of redemption over it. 

The daughter of William V. count of Toulouſe, did 
not ſucceed to the county. Afterwards, Eleanor ſucceed- 
cd to Aquitaine, and Mathildis to Normandy; and the 
right of the ſucceſſion of females ſeemed ſo well eftabliſh- 
ed in thoſe days, that Lewis the Young, after his divorce 
from Eleanor, made no difficulty in reſtoring Guyenne to 
her. But as theſe two laſt inſtances followed cloſe. to the 
firſt, the general law by which the women were called to 
the ſucceſhon of fiefs, mult have been introduced much 
later * into the county of Toulouſe, than into the. other 
provinces of the kingdom. 

The conſtitution of ſeveral kingdoms of Europe has fol- 
lowed the actual ſituation, in which the fiefs were when 
thoſe kingdoms were founded. The women ſücceeded 
neither to the crown of France nor to the empire, becauſe 
at the eſtabliſhment of thoſe two monarchies, they were 
incapable of ſucceeding to ſiefs. But they ſucceeded in 
kingdoms, whoſe eſtabliſhment was poſterior to that of the 
perpetuity of the fiefs, ſuch as thoſe founded by the con- 
queſts of the Normans, thoſe by the conqueſts made on the 
Moors; and others, in fine, which beyond the limits of 
Germany, and in later times, received in ſome meaſure a 
{econd birth by the eltabliſhment of Chriſtianity, | 

When the fiefs were at will, they were given to ſuch 
people as were capable of doing ſervice for them, where- 
tore they were never beitowed on minors; but + when they 


This was the rcaſon that the lords obliged the widuw to marcy 
again. | | a 
* Moſt of the great families bad their particular laws of ſuceeſlion. 
See what M. de la Thaumaſſicre ſays concerning che families of Berry. 

We ſec in the capitulary of the year 877, apud Cariſiacum, art. 
3 Baluzius's edition, tom. ii. pag. 269. the moment in which the kings 
cauſed the fiefs to be adminiſtered in order to preſerve them for the 
minors; an example followed þ the lords, ard which gave rife to. 


what we have mentioned by the name of the guardianſhip of znoble- 
man's children. 


Vol. II. K K became 
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became perpetual, the lords took the ſief into their own 
hands, till the pupil came of age, either to increaſe their 
own profits, or to bring up the pupil in the military exer- 
cife, This is what our cuſtoms call Ve guardianſhip of a 
novleman's children, which is founded on principles diffe- 
rent from thoſe of tutelage, and is entirely a diſtin& thing 
from it. 

When the ſiefs were for life, people vowed fealty for a 
ſief, and the real delivery which was made by a ſcepter ſe- 
cured the fief, as it is now ſecured by homage. We do 
not find that the counts, or even the king's commiſſaries, 
received the homages in the provinces; nor is this function 
ro be met with in the commiſſions of thoſe officers, which 
hare been handed down to us in the capitularies, They 
ometimes indeed made all the king's ſubjects take an oath 
of allegiance *; but this oath was ſo far from being an ho- 
nage of the ſame nature as thoſe afterwards eſtabliſhed, 
that in the latter the oath of allegiance was an ꝗ action joined 
to homage, which ſometimes followed and ſome times pre- 
ceded it but did not take place in all homages, . was leſs 
folemn than homage, and quite a diſtinct thing from it. 

The counts and the king's commiſſaries made thoſe vaſ- 
fals (a) whoſe fidelity was ſuſpeded, give occaſionally a 
ſecurity which was called frmitas ; but this fect rity could 
not be an homage, fince the kings (b) gave it to one ano- 
ther, | 

And if the abbot Sager (c) makes mention of a chair of 
Dagobert, in which, according to the teſtimony of antiquity, 
the kings of France were accuſtomed to receive the ho- 


* We find the formula thereof in the ſecond capitulary of the year 
802. Sce alto that of the year 854, art. 13, and others, : 
NM. Dn Cange in the word hominium, pag. 1163. and in the word 
fidelitas, pag. 474+ Cites the charters of the ancient homages where 
theſe differences are found and a great number of authorities which may 
be ſeen. In paying homage the vaſſal put his hind into that of his 
lord, and took his oath; the oath of fealty was made by ſwearing on 
the goſpels. The homage was performed kneeling, the oath of fealty 
ſtending. None but the lord could receive homage, but his officers 
might take the oath of tealty. See Littleton. fcct. 91. and 92, of 
homage, that is fidelity and homage. 
(a; Capitularies of Charles the edition. pag, 145. 
Bald, in the year $60 poſt reditum (b) Ibid. art, 3- 
2 Conflucatibus, art. 3+ Baluzius's (e) Lib de adminiftratione ſua. 
mag e 
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mage of the nobility; 'tis plain that he employs here the 
notions and language of his own time, 

When the fiefs deſcended to the heirs, the acknowledg- 
ment of the vaſſal, which at firſt was only an occaſional 
thing, became a regular action. It was made in a more 
ſolemn manner, and was attended with more formalities, 
becauſe it was to be a monument of the reciprocal duties 
of the lord and vaſlal through all ſucceeding ages. 

I ſhould be apt to think, that the homages began to be 
eſtabliſned under king Pepin, which is the time I mentioned 
that ſeveral benefices were given in perpetuity; but I 
ſhould not think thus without precaution, and only upon a 
ſuppoſition that the authors of the ancient annals (a) of 
the Franks were not ignorant pretenders, who in deſcribin 
the ac of fealty performed by Taſſillon duke of Bavaria to 
king Pepin, ſpoke “ according to the uſages of their own 
time. 


CHAP. XXXIIL 
The ſame ſubject continued. 


HEN the fiefs were either precarious or for life, 
they ſeldom had a relation to any other than the 
political laws; for which reaſon in the civil laws of thoſe 
times there is very little mention made of the laws of fiefs. 
But when they were become hereditary, when there was 
a power of giving, felling, and bequeathing them, they 
had a relation then both to the political and the civil laws. 
The ſief, conſidered as an obligation to the military ſer- 
vice, depended on the political law; conſidered as a kind 
of commercial property, it depended on the civil law, 
This gave riſe to the civil laws concerning fiefs, 

When the ficfs were become hereditary, the laws relat- 
ing to the order of ſucceſaons muſt have been relative to 
the law of the perpetuity of fiefs, Thus this rule of the 
French law, e/tates of inheritance do not aſcend (b), was 


* Taſfilo venit in vaſlatico ſe commendans, per manns ſacramenta 
juravit multa & innumerabilia reliquiis fanftorum manus imponens, & 
fhdelitatem promiſit regi Pippinio. Ore wovld think that there was 
here an homage and an oath of fealty. See he penultimate note above. 

(a) Anno 757, chap, 17. (b) Book iv. de feudis. tit, 59. 
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eſtabliſhed in ſpite of the Roman and Salic (a) laws. It 
was neceſſary that the fief ſhould be ſerved; but a grand- 
father or a great uncle would have been very bad vaffals to 


rd to the fiefs, as we learn of Boutilier (b). 
the fiefs were become hereditary, the lords who 
were to fee that the fief was ſerved, infilted that the * 


daughters who were to ſucceed to the fickt, and I fan- 


cy ſometimes the ales, ſhould not marry without their 
conſent; inſomuch tat the marriage- contracts became in 
reſpect to the lords both a feudal and a civil regulation. In 
an act of this kind under the lord's inſpection, regulations 
were made for the future ſucceſſion, with a view that the ſie! 
might be ſerved by the heirs: hence none but the nobility 
at firft had the liberty of diſpoſing of the future ſucceſſions 
by marriage - contract, as (c) Boyer and (d) Aufrerius have 
juſtly obſerved. a 

It is needleſs to mention that the power of redemption 
founded on the old right of the relations, a myſtery of our 
ancient French juriſprudence which 1 have not now time to 
unfold, could not take place with regard to the fiefs til! 
they were become hereditary, 

Hallam! Hallam! Fo oi» > 4 5.07 
I finiſh my treatiſe of fiefs at a period, where moſt an- 


thors commence theirs, 


* 


According to an ordinance of S. Lewis, iu the year 1246. to ſct. 
tle the cuſtoms of Anjou and Maine; thoſe who fal! have the care ©: 
the heireſs of a fief all give ſecurity to the lord, that ſhe {hall not be 
married without his conſent. 

+ The author conciudes his elaborate work with an alluſion to the 
joyful acclamations of zncas's followers, upon coming in ſiglit of the 
lend of Italy, they ſo much deſire e. after ſo long wanderings, gre: 
cangers and furious ſtorms undergone in queit of it. @neid lib. ui. 
v. $22, | 

== ——— — - unmilemque videmus 
Italiam. Itaham! primus conclamat Achates, 
Italiam læto ſocii clamore ſalutant. 


(a) Ia the title of allo #2, & No. 39.” 
(b) Somme Rura'e, book i. tit. (d) in Capell. Thol, gecifier 
76 Pig. 447» . 453. — 
(c Deciſion 155, No. 8 & 204. \ V — 
| | # 
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give tg the lord: wherefore this rule took place at firſt on · 
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